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U.S. Customs Service 


General Notices 


GRANT OF “LEVER-RULE” PROTECTION 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of grant of “Lever-Rule” protection. 


SUMMARY: Pursuant to 19 CFR §133.2(f), this notice advises inter- 
ested parties that Customs has granted “Lever-Rule” protection to Re- 
cot, Inc. for certain packages of its “Ruffles”, “Fritos”, and “Tostitos” 
products. 


FOR FURTHER INFORMATION CONTACT: George F. McCray, Esq., 
Intellectual Property Rights Branch, Office of Regulations & Rulings, 
(202) 572-8707. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to 19 CFR §133.2(f), this notice advises interested parties 


that Customs has granted “Lever-Rule” protection with regard to the 
following products: 


1) Certain packages of “RUFFLES” potato chips contained with- 
in 85 gram green bags bearing the RUFFLES (U.S. Patent & Trade- 
mark Office Registration No. 582,149; U.S. Customs Recordation 
No. TMK02-00045), SMILING FACE DEVICE (SLANTED)-NO. 2 
(U.S. Patent & Trademark Office Registration No. 2,285,979; U.S. 
Customs Recordation No. TMK01-00122), and SABRITAS (US. 
Patent & Trademark Office Registration No. 739,115; U.S. Cus- 
toms Recordation No. TMK01-00110) trademarks. 

2) Certain packages of “FRITOS” corn chips contained within 
150 gram orange and yellow bags bearing the FRITOS (U.S. Patent 
& Trademark Office Registration No. 689,601; U.S. Customs Re- 
cordation No. TMK0O1-00117); SMILING FACE DEVICE 
(SLANTED)-NO. 2 (U.S. Patent & Trademark Office Registration 
No. 2,285,979; U.S. Customs Recordation No. TMK01-00122), and 
SABRITAS (U.S. Patent & Trademark Office Registration No. 
739,115; U.S. Customs Recordation No. TMK01-00110) trade- 
marks. 

3) Certain packages of “TOSTITOS 100% WHITE CORN 
CRISPY ROUNDS” tortilla chips contained within 170 gram white 
and red bags bearing the TOSTITOS (U.S. Patent & Trademark Of- 
fice Registration No. 1,100,909; U.S. Customs Recordation No. 
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TMKO01-00124): and SABRITAS (U.S. Patent & Trademark Office 
Registration No. 739,115; U.S. Customs Recordation No. 
TMK01-00110) trademarks 


Customs has determined that the aforementioned gray market prod- 
ucts differ materially physically from the Recot, Inc. products autho- 
rized for sale in the U.S. in that they feature differences including: 
inaccurate “freshness date” information, different colored packaging, 
omitted promotional information, misspelled words, and insufficient 
English language data. 

In Iberia Foods Corp. v. Roland Romeo, Jr., 150 F.3d 298 (3d Cir. 1998) 
the Third Federal Circuit noted that characteristics of gray market 
goods that are not shared by the trademark owner’s goods are likely to 
affect consumers’ perceptions regarding the desirability of the goods. 
The gray market goods under consideration herein feature differences 
including: inaccurate “freshness date” information, different colored 
packaging, omitted promotional information, misspelled words, and in- 
sufficient English language data. These sorts of differences are likely to 
affect a consumer’s perceptions regarding the desirability of those 
goods. 

In the Eleventh circuit case of Davidoff & CIE v. PLD Int’! Corp. 263 F- 
3d 1297 (11* Cir. 2001), a similar view was expressed. There the court 
defined a material difference as one that consumers consider relevant to 
a decision about whether to purchase a product. The court found that 
physical differences (i.e. etching fragrance bottles to remove batch 
codes) were material because consumers may conclude that the product 
has been tampered with. Under that rationale, it is likely that consum- 
ers would consider the sorts of differences under consideration herein 
relevant to their decision about whether to purchase the product in that 
the product may appear to have been tampered with. 

Additionally, the First Federal Circuit has held that use of different 
languages on product labeling constitutes a material difference. Societe 
Des Produits Nestle, S.A.. v. Casa Helvetia, Inc. 982 F. 2d 633 (1st Cir. 
1992); see also Ferrero U.S.A., Inc. v. Ozak Trading, Inc., 753 F. Supp. 
1240 (D.N.J.), aff'd 935 F 2d 1281 (3d Cir. 1991) (unauthorized product 
differed materially because, inter alia, its labels did not contain infor- 
mation indicating number of servings per container or nutritional infor- 
mation, and because it used foreign variants of words displayed on the 
authorized product’s label). 


ENFORCEMENT 
Importation of the subject gray market “RUFFLES”, “FRITOS” and 


“TOSTITOS” products discussed herein is restricted, unless the label- 
ing requirements of 19 CFR §133.23(b) are satisfied. 


Dated: January 30, 2003. 
JOANNE ROMAN STUMP 
Chief, Intellectual Property Rights Branch, 
Office of Regulations & Rulings. 





U.S. CUSTOMS SERVICE 


NOTICE OF CANCELLATION OF CUSTOMS BROKER PERMIT 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 111.51), 
the following Customs broker local permits are canceled without preju- 
dice. 


Nan 
Vame 


ustoms Brokers USA, Inc 3 Chicago 


Yamato C 
Yamato Customs Brokers USA, Inc 919 San Francisco 
Yamato Customs Brokers USA, Inc New York 
Yamato Customs Brokers USA, Inc 94-17 5 Atlanta 
Yamato Customs Brokers USA, Inc 127 Los Angeles 
Yamato Customs Brokers USA, Inc. .. Seattle 
Yamato Customs Brokers USA, Inc 10 nt Detroit 

All Nations Forwarding Import Co., Inc 103 Los Angeles 
James W. Ghed Houston 


Dated: January 22, 2003. 
JAYSON P. AHERN, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, February 6, 2003 (68 FR 6258)] 


PROPOSED COLLECTION; COMMENT REQUEST 
GENERAL DECLARATION (OUTWARD/INWARD) 
AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the General Declaration (Outward/Inward). This request for 
comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-18; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Denning, Room 3.2.C, 1800 Pennsylvania Avenue NW, Washington, 
D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) estimates of capital or start-up costs 
and costs of operations, maintenance, and purchase of services to pro- 
vide information. The comments that are submitted will be summarized 
and included in the Customs request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public re- 
cord. In this document Customs is soliciting comments concerning the 
following information collection: 

Title: General Declaration (Outward/Inward) 

OMB Number: 1515-0002 

Form Number: Customs Form 7507 

Abstract: Customs Form 7507 allows the agent or pilot to make entry 
or exit of the aircraft, as required by statute. The form is used to docu- 
ment clearance by the arriving aircraft at the required inspectional fa- 
cilities and inspections by appropriate regulatory agency staffs 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 500 

Estimated Time Per Respondent: 90 minutes 

Estimated Total Annual Burden Hours: 49,950 

Estimated Total Annualized Cost on the Public: $1,874,250 


Dated: January 27, 2003. 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5701)] 





U.S. CUSTOMS SERVICE 


PROPOSED COLLECTION; COMMENT REQUEST 
IMPORTERS OF MERCHANDISE SUBJECT TO ACTUAL USE PROVISIONS 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Importer’s of Merchandise Subject to Actual Use Provisions. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-138; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
20038, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: Tracey Denning, 1300 Pennsylvania Ave- 
nue, NW, Room 3.2.C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Denning, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) estimates of capital or start-up costs 
and costs of operations, maintenance, and purchase of services to pro- 
vide information. The comments that are submitted will be summarized 
and included in the Customs request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public re- 
cord. In this document Customs is soliciting comments concerning the 
following information collection: 

Title: Importers of Merchandise Subject to Actual Use Provisions 

OMB Number: 1515-0091 

Form Number: None 

Abstract: The Importers of Merchandise Subject to Actual Use Provi- 
sion is part of the regulation which provides that certain items may be 
admitted duty-free such as farming implements, seed, potatoes etc., pro- 
viding the importer can proved these items were actually used as con- 
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templated by law. The importer must maintain detailed records and 
furnish a statement of use. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date 

['ype of Review: Extension (without change) 

Affected Public: Individuals, Businesses. 

Estimated Number of Respondents: 12,000 

Estimated Time Per Respondent: 60 minutes 

Estimated Total Annual Burden Hours: 12,000 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 27, 2003. 
TRACEY DENNING 
Agency Clearance Officer, 
Information Services Branch. 


Published in the Federal Register, February 4, 2003 (68 FR 5700)] 


PROPOSED COLLECTION; COMMENT REQUEST 
LIEN NOTICE (CUSTOMS FORM 3485) 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Lien Notice (Customs Form 3485). This request for com- 
ment is being made pursuant to the Paperwork Reduction Act of 1995 
(Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: Tracey Denning, 1300 Pennsylvania Ave- 
nue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Dennng, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
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3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) estimates of capital or start-up costs 
and costs of operations, maintenance, and purchase of services to pro- 
vide information. The comments that are submitted will be summarized 
and included in the Customs request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public re- 
cord. In this document Customs is soliciting comments concerning the 
following information collection: 

Title: Lien Notice 

OMB Number: 1515-0046 

Form Number: Customs Form 3485 

Abstract: The Lien Notice, Customs Form 3485, enable the carriers, 
cartmen, and similar businesses to notify Customs that a lien exists 
against an individual/business for non-payment of freight charges, etc., 
so that Customs will not permit delivery of the merchandise from public 
stores or a bonded warehouse until the lien is satisfied or discharged. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 


Type of Review: Extension (without change) 
Affected Public: Individuals, businesses. 

Estimated Number of Respondents: 2,000 
Estimated Time Per Respondent: 5 minutes 
Estimated Total Annual Burden Hours: 8,497 
Estimated Total Annualized Cost on the Public: N/A 


Dated: January 27, 2003. 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5700)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


COUNTRY OF ORIGIN MARKING REQUIREMENTS FOR 
CONTAINERS OR HOLDERS 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Country of Origin Marking 
Requirements for Containers or Holders. This request for comment is 
being made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 


Denning, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, 
D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) the annual costs burden to respond- 
ents or record keepers from the collection of information (a total capital/ 
startup costs and operations and maintenance costs). The comments 
that are submitted will be summarized and included in the Customs re- 
quest for Office of Management and Budget (OMB) approval. All com- 
ments will become a matter of public record. In this document Customs 
is soliciting comments concerning the following information collection: 

Title: Country of Origin Marking Requirements for Containers or 
Holders 

OMB Number: 1515-0163 
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Form Number: N/A 

Abstract: Containers or Holders imported into the United States des- 
tined for an ultimate purchaser must be marked with the English name 
of the country of origin at the time of importation into Customs territo- 
ry. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 250 

Estimated Time Per Respondent: 15 seconds 

Estimated Total Annual Burden Hours: 41 

Estimated Total Annualized Cost on the Public: $533.00 


Dated: January 27, 2003. 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5699)] 


PROPOSED COLLECTION; COMMENT REQUEST 
CUSTOMS MODERNIZATION ACT RECORDKEEPING REQUIREMENTS 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Customs Modernization Act Recordkeeping Requirements. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: Tracey Denning, 1300 Pennsylvania Ave- 
nue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Denning, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 
Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
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to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: whether the collection of in- 
formation is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) estimates of capital or start-up costs 
and costs of operations, maintenance, and purchase of services to pro- 
vide information. The comments that are submitted will be summarized 
and included in the Customs request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public re- 
cord. In this document Customs is soliciting comments concerning the 
following information collection: 

Title: Customs Modernization Act Recordkeeping Requirements 

OMB Number: 1515-0214 

Form Number: N/A 

Abstract: This information and records keeping requirement is re- 
quired to allow Customs to verify the accuracy of the claims made on the 
entry documents regarding the tariff status of imported merchandise, 
admissibility, classification/nomenclature, value and rate of duty appli- 
cable to the entered goods. 

Current Actions: There are no changes to the information collection. 


This submission is being submitted to extend the expiration date. 
Type of Review: Extension (without change) 
Affected Public: Businesses, Individuals, Institutions 
Estimated Number of Respondents: 9,114 
Estimated Time Per Respondent: 875 hours 
Estimated Total Annual Burden Hours: 7,977,600 
Estimated Total Annualized Cost on the Public: N/A 


Dated: January 27, 2003. 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, February 4, 2003 (68 FR 5698)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
DECLARATION OF PERSON WHO PERFORMED REPAIRS 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Declaration of a Person Who Performed Repairs. This re- 
quest for comment is being made pursuant to the Paperwork Reduction 
Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: Tracey Denning, 1300 Pennsylvania Ave- 
nue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Denning, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) estimates of capital or start-up costs 
and costs of operations, maintenance, and purchase of services to pro- 
vide information. The comments that are submitted will be summarized 
and included in the Customs request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public re- 
cord. In this document Customs is soliciting comments concerning the 
following information collection: 

Title: Declaration of Person Who Performed Repairs 

OMB Number: 1515-0137 

Form Number: None 

Abstract: The Declaration of Person Who Performed Repairs is used 
by Customs to ensure duty-free status for entries covering articles re- 
paired aboard. It must be filed by importers claiming duty-free status. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 
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Type of Review: Extension (without change) 
Affected Public: Businesses or other for-profit. 
Estimated Number of Respondents: 20,472 
Estimated Time Per Respondent: 30 minutes 
Estimated Total Annual Burden Hours: 10,236 
Estimated Total Annualized Cost on the Public: N/A 
Dated: January 27, 2003 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5695)| 


PROPOSED COLLECTION; COMMENT REQUEST 
REQUIRED RECORDS FOR SMELTING AND REFINING WAREHOUSES 
AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Required Records for Smelting and Refining Warehouses. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-18; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: Tracey Denning, 1300 Pennsylvania Ave- 
nue, NW, Room 3.2.C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Denning, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
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the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) the annual costs burden to respond- 
ents or record keepers from the collection of information (a total capital/ 
startup costs and operations and maintenance costs). The comments 
that are submitted will be summarized and included in the Customs re- 
quest for Office of Management and Budget (OMB) approval. All com- 
ments will become a matter of public record. In this document Customs 
is soliciting comments concerning the following information collection: 

Title: Required Records for Smelting and Refining Warehouses 

OMB Number: 1515-0135 

Form Number: N/A 

Abstract: Each manufacturer engaged in smelting or refining must 
file an annual statement showing any material change in the character 
of the metal-bearing materials used or changes in the method of smelt- 
ing or refining. Also the records must show the receipt and disposition of 
each shipment. 

Current Actions: There are no changes to the information collection. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 15 

Estimated Time Per Respondent: 10.4 

Estimated Total Annual Burden Hours: 156 hours 

Estimated Total Annualized Cost on the Public: $1,872.00 


Dated: January 27, 2003. 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5698)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


APPLICATION AND APPROVAL TO 
MANIPULATE, EXAMINE, SAMPLE, OR TRANSFER GOODS 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Application and Approval to Manipulate, Examine, Sample, 
or Transfer Goods. This request for comment is being made pursuant to 
the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 


3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to Tracey Denning, U.S. Cus- 
toms Service, Information Services Group, Room 3.2.C, 1300 Pennsy]l- 
vania Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 


Denning, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, 
D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) the annual costs burden to respond- 
ents or record keepers from the collection of information (a total capital/ 
startup costs and operations and maintenance costs). The comments 
that are submitted will be summarized and included in the Customs re- 
quest for Office of Management and Budget (OMB) approval. All com- 
ments will become a matter of public record. In this document Customs 
is soliciting comments concerning the following information collection: 

Title: Application & Approval to Manipulate, Examine, Sample, or 
Transfer Goods 

OMB Number: 1515-0021 
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Form Number: Customs Form 3499 

Abstract: Customs Form 3499 is prepared by importers or consignees 
as an application to request examination, sampling, or transfer of mer- 
chandise under Customs supervision. This form is also an application 
for the manipulation of merchandise in a bonded warehouse and aban- 
donment or destruction of merchandise 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions and individu- 
als 

Estimated Number of Respondents: 137,400 

Estimated Time Per Respondent: 6 minutes 

Estimated Total Annual Burden Hours: 13,740 

Estimated Total Annualized Cost on the Public: $109,920 


Dated: January 27, 2003. 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5697)] 


PROPOSED COLLECTION; COMMENT REQUEST 
BONDED WAREHOUSE PROPRIETOR’S SUBMISSION 
AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Bonded Warehouse Proprietor’s Submission. This request 
for comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to Tracey Denning, U.S. Cus- 
toms Service, Information Services Group, Room 3.2.C, 1300 Pennsyl- 
vania Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 


information should be directed to U.S. Customs Service, Attn.: Tracey 
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Denning, Information Services Group, Room 3.2.C.,1300 Pennsylvania 
Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) the annual costs burden to respond- 
ents or record keepers from the collection of information (a total capital/ 
startup costs and operations and maintenance costs). The comments 
that are submitted will be summarized and included in the Customs re- 
quest for Office of Management and Budget (OMB) approval. All com- 
ments will become a matter of public record. In this document Customs 
is soliciting comments concerning the following information collection: 

Title: Bonded Warehouse Proprietor’s Submission. 

OMB Number: 1515-0093 

Form Number: Customs Form 300 

Abstract: Customs Form 300 is prepared by Bonded Warehouse Pro- 
prietor’s and submitted to the Customs Service annually. The document 
reflects all bonded merchandise entered, released, and manipulated, 
and includes beginning and ending inventories. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 1,800 

Estimated Time Per Respondent: 20 hours 

Estimated Total Annual Burden Hours: 36,000 

Estimated Total Annualized Cost on the Public: $1,671,813 


Dated: January 27, 2003. 
TRACEY DENNING, 
Agency Clearance Officer, 


Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5697)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
PROOF OF THE USE FOR RATES OF DUTY DEPENDENT ON ACTUAL USE 
ACTION: Notice and request for comments. 


SUMMARyY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Proof of the Use for Rates of Duty Dependent on Actual Use. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: Tracey Denning, 1300 Pennsylvania Ave- 
nue, NW, Room 3.2C, Washington, D.C. 20229 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Denning, 1300 Pennsylvania Avenue NW, Room 3.2.C, Washington, 
D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) estimates of capital or start-up costs 
and costs of operations, maintenance, and purchase of services to pro- 
vide information. The comments that are submitted will be summarized 
and included in the Customs request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public re- 
cord. In this document Customs is soliciting comments concerning the 
following information collection: 

Title: Proof of the Use for Rates of Duty Dependent on Actual Use 

OMB Number: 1515-0109 

Form Number: None 

Abstract: The Proof of the Use for Rates of Duty Dependent on Actual 
Use declaration is needed to ensure Customs control over merchandise 
which is duty-free. The declaration shows proof of use and must be sub- 
mitted within 3 years of the date of entry or withdrawal for consump- 
tion. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 
Type of Review: Extension (without change) 
Affected Public: Individuals, Businesses. 
Estimated Number of Respondents: 10,500 
Estimated Time Per Respondent: 20 minutes 
Estimated Total Annual Burden Hours: 3,500 
Estimated Total Annualized Cost on the Public: N/A 
Dated: January 27, 2003. 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5696)] 


PROPOSED COLLECTION; COMMENT REQUEST 
APPLICATION FOR EXTENSION OF BOND FOR TEMPORARY IMPORTATION 
AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Application for Extension of Bond for Temporary Importa- 
tion. This request for comment is being made pursuant to the 
Paperwork Reduction Act of 1995 (Public Law 104-13; 44 US.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to Tracey Denning, Customs 
Service, Information Services Group, Room 3.2.C, 1300 Pennsylvania 
Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Denning, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, 
D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
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to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 US.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) the annual costs burden to respond- 
ents or record keepers from the collection of information (a total capital/ 
startup costs and operations and maintenance costs). The comments 
that are submitted will be summarized and included in the Customs re- 
quest for Office of Management and Budget (OMB) approval. All com- 
ments will become a matter of public record. In this document Customs 
is soliciting comments concerning the following information collection: 

Title: Application for Extension of Bond for Temporary Importation 

OMB Number: 1515-0054 

Form Number: Customs Form 3173 

Abstract: Imported merchandise which is to remain in the U.S. Cus- 
toms territory for 1-year or less without duty payment is entered as a 
temporary importation. The importer may apply for an extension of this 
period on Customs Form 3173. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 


Affected Public: Business or other for-profit institutions 
Estimated Number of Respondents: 1,200 

Estimated Time Per Respondent: 14 minutes 

Estimated Total Annual Burden Hours: 348 

Estimated Total Annualized Cost on the Public: $5,568 


Dated: January 27, 2003. 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5696)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


DEFERRAL OF DUTY ON LARGE YACHTS IMPORTED FOR SALE 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Deferral of Duty on Large Yachts Imported for Sale. This re- 
quest for comment is being made pursuant to the Paperwork Reduction 
Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before April 7, 
2003, to be assured of consideration. 


ADDRESS: Direct all written comments to Tracey Denning, Customs 
Service, Information Services Group, Room 3.2.C, 1300 Pennsylvania 
Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: Tracey 
Denning, Room 3.2.C, 1300 Pennsylvania Avenue NW, Washington, 
D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to com- 
ment on proposed and/or continuing information collections pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). The comments should address: (1) whether the collection of 
information is necessary for the proper performance of the functions of 
the agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the collec- 
tion of information; (c) ways to enhance the quality, utility, and clarity of 
the information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other forms 
of information technology; and (e) the annual costs burden to respond- 
ents or record keepers from the collection of information (a total capital/ 
startup costs and operations and maintenance costs). The comments 
that are submitted will be summarized and included in the Customs re- 
quest for Office of Management and Budget (OMB) approval. All com- 
ments will become a matter of public record. In this document Customs 
is soliciting comments concerning the following information collection: 

Title: Deferral of Duty on Large Yachts Imported for Sale 

OMB Number: 1515-0223 

Form Number: N/A 

Abstract: Section 2406(a) of the Miscellaneous Trade and Technical 
Corrections Act of 1999 provides that an otherwise dutiable “large 
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yacht” may be imported without the payment of duty if the yacht is im- 
ported with the intention to offer for sale at a boat show in the US. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions, and non- 
profit institutions 

Estimated Number of Respondents: 2 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 1 

Estimated Total Annualized Cost on the Public: $50.00 


Dated: January 27, 2003. 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, February 4, 2003 (68 FR 5695)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, February 5, 2003 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF PLASTIC CLIPS WITH METAL SPRINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of classification ruling letters 
and revocation of treatment relating to the classification of plastic clips 
with metal springs. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify eight rulings pertaining to the tariff 
classification, under the Harmonized Tariff Schedule of the United 
States (“HTSUS”), of certain plastic clips. Similarly, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. Comments are invited on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before March 21, 20038. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue. N.W., Washington, D.C. 20229. Submitted 
comments may be inspected at U.S. Customs Service, 799 9 Street, 
NW, Washington, DC, during regular business hours. Arrangements to 
inspect submitted comments should be made in advance by calling Mr. 
Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Benjamin J. Bornstein, 
General Classification Branch, (202) 572-8786. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify ruling letters pertain- 
ing to the tariff classification of plastic clips. Although in this notice 
Customs is specifically referring to eight rulings, New York Ruling Let- 
ters (“NYs”) 186172, dated September 20, 2002; H83785, dated August 
10, 2001; H80474 and H80478, dated May 11, 2001; D87503 and 
B84870, dated February 16, 1999; D82271, dated September 25, 1998; 
and C86939, dated April 28, 1998, this notice covers any rulings on this 
merchandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data- 
bases for rulings in addition to the one identified. No further rulings 
have been found. This notice will cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, inter- 
nal advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise the Customs Service 
during this notice period. Similarly, pursuant to section 625(c)(2), Tariff 
Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, 
Customs intends to revoke any treatment previously accorded by the 
Customs Service to substantially identical transactions. This treatment 
may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of a 
third party to importations of the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States (HTSUS). Any person involved in sub- 
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stantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise the Customs Service of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or their agents for importations of merchandise subsequent to 
this notice. 

In the eight New York Rulings cited above, (“Attachments A-H,” re- 
spectively), Customs determined that certain plastic clips were classifi- 
able in subheading 8308.90.90, HTSUS, as “[c]lasps, * * *, of base metal, 
of a kind used for clothing, footwear, awnings, handbags, travel goods or 
other madeup articles[.]” Since the issuance of these rulings, Customs 
has had a chance to review the classification of this merchandise and has 
determined that these classifications are in error. 

It isnow Customs position that the subject plastic clips are classifiable 
in subheading 3926.90.98, HTSUS, which provides for “[o]ther articles 
of plastics and articles of other materials of headings 3901 to 3914: Oth- 
er: Other[.]” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NYs 
186172, H83785, H80474, H80473, D87503, B84870, D82271, and 
C86939, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed Headquarters Ruling Letters 966173, 966176, 
966180, 966179, 966177, 966178, 966181, and 966182, respectively, (see 
“Attachments I-P” to this document). Additionally, pursuant to 19 


U.S.C. 1625(c)(2), Customs intends to revoke any treatment previously 
accorded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: January 30, 2003. 
PETER T. LYNCH, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, September 20, 2002 


CLA-2-95:RR:NC:SP:225 186172 
Category: ( Classification 
Tariff No. 3919.90.5060, 3924.90.5500, 
3926.40 0000, 3926.90.9880, 4016.92.0009, 
4016.99.3500, 4016.99.6050, 4202.22.1500, 
4202.92.4500, 4820.10.2020, 4823.90.6600, 
4911.91.4040, 8: 214.10.0000, 8214.10.0000 
8308.90.9000, 9017.80.0000, 9502.10.0060, 
9502.91.0000, 961 03.29.4010, 9609.10.0000, 
9615.11.1000, 9615.11.3000, and 9615.11.4000 
Ms. JENNY DAVENPORT 
WALMART STORES, INC 
Mail Stop #0410-L-32 
601 N. Walton 
Bentonville, AR 72716-0410 


Re: The tariff classification of articles contained in two designs of a “12 inch hair play doll 
set” from China and a pencil from Taiwan 


DEAR Ms. DAVENPORT 

In your letter dated September 9, 2002, you requested a tariff classification ruling 

You submitted samples of two designs of Style #20136, “12 inch hair play doll set.” Sam- 
ple “A” consists of a 12” plastic non-stuffed doll dressed in a pink jumper, pink shoes, anda 
pink headband, 1 brush, 1 comb, 1 plastic mirror, 1 child’s handbag of op aque polyvinyl 
chloride (PVC) sheeting of plastic, which is unlined, has a snap flap, and faux fur handle, 2 
barrettes, 3 plastic clips with teeth with different colored attached hair, 6 plastic hair clips 
with teeth (3 butterfly, 3 regular), rubber bands, 10 plastic clips, plastic puffy heart shaped 
3-dimensional stickers, and convex-shaped 3-dimensional co printed stickers with de- 
signs. Sample “B” consists of a 12” plastic non-stuffed doll dressed in purple blouse, pur- 
ple overalls, purple hat, and white shoes, 1 brush, 1 plastic mirror, 1 plastic necklace sized 
for the doll, 1 4” plastic toy backpack for the doll, 1 “pencil case” that is actually a utility 
pouch of clear polyvinyl! chloride (PVC) of plastic, 1 eraser, 1 = ae ep sharpener, 1 
notebook, 1 plastic clip with metal spring, convex-shaped 3-dimensional plastic printed 
stickers with designs, solid colored pressure sensitive heart-shaped and cog-shaped paper 
stickers, flat heart-shaped pressure sensitive plastic stickers, and flat pressure sensitive 
plastic stickers in the shapes of clothing accessories 

Although packaged as sets, the two samples are not sets for Customs’ purposes. The Ex- 
planatory Notes to the Harmonized Tariff System provide guidance in the interpretation 
of the Harmonized Commodity Description and Coding System at the international level. 
Explanatory Note X to GRI 3(b) provides that the term “goods put up in sets for retail sale” 
means goods that: (a) consist of at least two 2 different articles w hich are, prima facie, clas- 
sifiable in different headings; (b) consist of articles put up together to meet a particular 
need or carry out aspecific activity; and (c) are put up in amanner suitable for sale directly 
to users without repacking 

The two samples of Style #20136, “12 inch hair play doll set”, are not considered to be 
sets for tariff classification purposes since the components are not put up together to meet 
a particular need or carry out a specific activity. Some of the articles are for use with the 
doll. Many of the articles are for use with the doll and have a secondary use for the child 
However, some of the articles are not for use with the doll, but are for the child only. There- 
fore, the contents must be classified separately as the goods are not for one use only. 

The applicable subheading for the flat pressure sensitive plastic stickers in the shapes of 
clothing accessories and the flat heart-shaped pressure sensitive plastic stickers of Sample 
B will be 3919.90.5060, Harmonized Tariff Schedule of the United States (HTS), which 
provides for self-adhesive plates, sheets, film, foil, tape, strip and other flat shapes, of plas- 
tics * * * other * * * other. The rate of duty will be 5.8 percent ad valorem. 

The applicable subheading for the plastic mirrors of Sample A and Sample B will be 
3924.90.5500, HTS, which provides for “Tableware, kitchenware, other household ar- 
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articles of other materials of headings 3901 to 3914: Statuettes and other ornamental ar- 
3 percent ad valorem 
The applicable subheading for the rubber bands of Sample B if made of plastic, not rub 


f plastics, other. The rate 


sles.” The rate of duty will be 5.é 


ber, will be 3926.90.9880, HTS, which provides for other articleso 
of duty will be 5.3 percent ad valorem 

The applicable subheading for the eraser of Sample B will be 4016.92.0000, HTS, which 
provides for “Other articles of vulcanized rubber other than hard rubber: Erasers. The 
rate of duty will be 4.2 percent ad valorem 


The applicable subheading for the rubber bands of Sample B if made of natural rubber 
will be 4016.99.3500, HTS, which provides for “Other articles of vulcanized rubber other 
than hard rubber: other: of natural rubber: other.” The rate of duty will be free 


The applicable subheading for the rubber bands of Sample B if made of synthetic rubber 


will be 4016.99.6050, HTS, which provides for “Other articles of vulcanized rubber other 


than hard rubber: other: other.” The rate of duty will be 2.5 percent ad valorem 

The applicable subheading for the child’s handbag of Sample A will be 4202.22.1500 
HTS, which provides, in part, for handbags, whether or not with shoulder strap, including 
those without handle, with outer surface of sheeting of plastic. The rate of duty will be 16.8 
per cent 

The applicable subheading for the pencil case of Sample B will be 4202.92.4500, HTS, 
which provides for “Travel, sports and similar bags: With outer surface of sheeting of plas- 
tic or of textile materials: Other.” The rate of duty will be 20 percent ad valorem 

The applicable subheading for the notebook of Sample B will be 4820.10.2020, HTS, 
which provides for “Memorandum pads, letter pads and similar articles of paper or paper 
board.” The rate of duty will be 0.8 percent ad valorem 

The applicable subheading for the solid colored pressure sensitive paper heart-shaped 
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and cog-shaped stickers of Sample B will be 4823.90.6600, HTS, which provides for other 
non-enumerated) articles of coated paper or paperboard. The rate of duty will be 1.1% 

The applicable subheading for the convex shaped 3-dimensional plastic printed stickers 
with designs of Sample A and Sample B will be 4911.91.4040, HTS, which provides for oth- 
er (than certain enumerated) printed pictures, designs and photographs. The rate of duty 
will be 0.6% 

The applicable subheading for pencil sharpener of Sample B will be 8214.10.0000, HTS, 
which provides for “Paper knives, letter openers, erasing knives, pencil sharpeners (non- 
mechanical) and blades and other parts thereof.” The rate of duty will be 0.3 cents each 
plus 4.2% ad valorem 

The applicable subheading for the plastic clip with metal spring of Sample B will be 
8308.90.9000, HTS, which provides for “Clasps, frames with clasps, buckles, buckle 
clasps, hooks, eyes, eyelets and the like and parts thereof, of base metal, of a kind used in 
clothing, footwear, awnings, handbags, travel goods or other madeup articles; tubular or 
bifurcated rivets of base metal; beads and spangles of base metal: other including parts: 
other.” The rate of duty will be 2.7% ad valorem 

The applicable subheading for the ruler of Sample B will be 9017.80.0000, HTS, which 
provides for “Other” instruments for measuring length, for use in the hand. The rate of 
duty will be 5.3 percent ad valorem 

The applicable subheading for the plastic non-stuffed dolls of Sample A and Sample B 
will be 9502.10.0060, HTS, which provides for “Dollsrepresenting only human beingsand 
parts and accessories thereof: Dolls, whether or not dressed * * * Other.” The rate of duty 
will be free 

The applicable subheading for the doll’s necklace and backpack of Sample B will be 
9502.91.0000, HTS, which provides for “Dolls representing only human beings and parts 
and accessories thereof: Parts and accessories: Garments and accessories thereof, foot- 
wear and headgear.” The rate of duty will be free 

The applicable subheading for the brush of Sample B will be 9603.29.4010, HTS, which 
provides for hairbrushes valued not over 40 cents each. The rate of duty will be 0.2 cents 
each plus 7% ad valorem 
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The applicable subheading for the pencil of Sample B will be 9609.10.0000, HTS, which 
provides for pencils and crayons, with leads encased in a rigid sheath. The rate of duty will 
be 14 cents per gross plus 4.3 percent ad valorem 

[he applicable subheading for the comb of Sample A, if valued not over $4.50 per gross 
will be 9615.11.1000, HTS, which provides for combs, hair-slides anc 1 the like: of hard rub- 
ber or be aarti combs: valued not over $4.50 per gross. The rate luty will be 14.4 cents 
per gross plus 2% ad valorem 

The applicable subheading for the comb of Sample A, if ed over $4.50 per gross, will 


be 9615.11.3000, HTS, which provides for combs, like: of hard rubber 


I 
yr plastics: combs: valued over $4.50 per gross other lhe rate of duty will be 28.8 cents 
per gross plus 4.6% ad valorem 
[he applicable subheading for the hair with clips and the plasti r cli 3 styles) of 
Sample A will be 9615.11.4000, HTS, which provides for combs, hair slide s and the like: of 
_— rubber or plastic s: other: not set with imitation pearls or imitation gemstones. The 
-ate of duty will be 5.3% ad valorem 
We are unable to issue a ruling on the scrunchies and the rubber bar trings without a 
breakdown of their material composition. Should you still wish a ruling on these articles, 
please resubmit your request pertaining to these articles along with the requested infor- 
mation 
This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER 177 
A.copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alice Wong at 646-733-3026 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT THE TREASURY, 
JS. CUSTOMS SERVICE 
NY, August 10, 2001 
2-39:RR:NC:SP:221 H83785 
Category: Classification 
2030 and 8308.90.9000 
Mr. DENNIS SHOSTAK 
THE PAPER Maaic Group IN 
100 North Sixth Street, Suite 899C 
Minneapolis, MN 55403 


Re: The tariff classification of spring clips and self-adhesive tape from China 


DEAR MR. SHOSTAK 

In your letter dated July 12, 2001, you requested a tariff classification ruling 

A sample (Item #6120770) was provided with your letter. The tape and clips are pack- 
aged together in a blister pack. The four spring clips each consist of flower-shaped plastic 
jaws and a metal spring. The essential character is imparted by the metal spring. The self- 
adhesive plastic tape is imported on a disposable plastic dispenser. The tape is transparent 
and measures approximately 7/16 inch in width. You did not provide the length in your 
letter, but the tape is well under 55 meters in length 

The applicab ole subheading for the tape and its dispenser will 
nized Tariff Schedule of the United States (HTS), which prov 
sheets, film, tape, foil, strip and other flat shapes, of plastics ‘in rolls of a width not 
exceeding eo * * transparent tape, not exceeding 55 m in length: not exceed- 
ing 5 cm in width. The rate of duty will be 5.8 percent ad valorem 

The applic ca subheading for the apr ing clips will be 8308.90.9000, HTS, which pro- 
vides for clasps * * * other. The rate of duty will be 2.7 percent ad valorem 


3919.10.2030, Harmo- 
es iia self-adhesive plates, 


lk 
idee 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
19 C.ER. 177 
\ copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Joan Mazzola at 212-637-7034 
ROBERT B. SWIERUPSKI 
Director 
National ( iommodity Spec talist Dir sion 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
U.S. Customs SERVICE, 
New York, NY, May 11, 2001 
CLA-2-42:RR:NC:N3:341 H80474 
Category: Classification 
Tariff No. 4202.92.3020, 3926.10.0000, 
3926.10.0000, 4016.99.3500, 4016.99.6050, 
8308.90.9000, 4820.10.2020, 9608.20.0000, 
3926.90.6550, and 8305.90.3010 


Ms. LORIANNE ALDINGER 

RITE AID CORPORATION 

30 Hunter Lane 

Camp Hill, PA 17011 

Re: The tariff classification of backpacks, pads of paper, vinyl coated metal paper clips, 
plastic clips, plastic clothes pins, plastic rings, rubber bands, plastic clip board, and 


felt tip pens from China 


DEAR Ms. ALDINGER 

In your letter dated April 26, 2001, you requested a ruling on tariff classification. 

The samples submitted with your request are identified as “Cordura Dome Back Pack,” 
Rite Aid item #996981. The item will be imported in aboy’sstyle and girl’sstyle. The girl’s 
style is a backpack made of textile material of man-made fibers. There is a zippered main 
compartment with a zippered pocket on the front exterior that contains a pad of paper, 
plastic clip board, and two felt tip pens. Each item is to be classified separately, as they are 
not considered a set 

The boy’s style a backpack made of textile material of man-made fibers. The bag fea- 
tures acentral compartment and two zippered pockets on the front exterior that are made 
of clear sheeting of plastic. The inside of the larger pocket contains the following items: a 
pad of paper, vinyl! coated metal paper clips, plastic clips, plastic clothes pins, plastic rings, 
and rubber bands. Two felt tip pens are placed inside the smaller pocket. Each item is to be 
classified separately, as they are not considered a set. 

The applicable subheading for the backpacks will be 4202.92.3020, Harmonized Tariff 
Schedule of the United States (HTS), which provides for travel, sports, and similar bags 

* backpacks. The general rate of duty will be 18.3 percent ad valorem 

The applicable subheading for felt tip pens will be 9608.20.0000, HTS, which provides 
for felt tipped and other porous-tipped pens and markers. The general rate of duty will be 4 
percent ad valorem 

The applicable subheading for the plastic clip board and plastic rings will be 
3926.10.0000, HTS, which provides for other articles of plastics and articles of other mate- 
rials of headings 3901 to 3914, office or school supplies. The general rate of duty will be 5.3 
percent ad valorem 

The applicable subheading for the pad of paper will be 4820.10.2020, HTS, which pro- 
vides for memorandum pads, letter pads, and similar articles of paper. The general rate of 
duty will be 1.2 percent ad valorem. 

The applicable subheading for the vinyl covered paperclips will be 8305.90.3010, HTS, 
which provides for paperclips, and parts thereof, wholly of wire. The general rate of duty 
will be free. 
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The applicable subheading for the plastic spring type clothes pins will be 3926.90.6550, 
HTS, which provides for clothespins, spring type, valued over $1.70 per gross. The general 
rate of duty will be 4.2 percent ad valorem. 

The applicable subheading for rubber bands (if made of natural rubber) will be 
4016.99.3500, HTS, which provides for other articles of vulcanized rubber other than hard 
rubber * * * of natural rubber, other. The general rate of duty will be free. 

The applicable subheading for the rubber bands (if made of synthetic rubber) will be 
4016.99.6050, HTS, which provides for other articles of vulcanized rubber other than hard 
rubber * * * other. The general rate of duty will be 2.5 percent ad valorem. 

The applicable subheading for the metal spring clips will be 8308.90.9000, HTS, which 
provides for clasps, frames with clasps, buckles, buckle clasps, hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for clothing, footwear, awnings, hand- 
bags, travel goods or other madeup articles; tubular or bifurcated rivets of base metal; 
beads and spangles of base metal * * * other. The general rate of duty will be 2.7 percent ad 
valorem. 

Items classifiable under HTS subheading 4202.92.3020 fall within textile category des- 
ignation 670. Based upon international textile trade agreements products of China are 
currently subject to quota and the requirement of a visa 

The designated textile and apparel categories and their quota and visa status are the 
result of international agreements that are subject to frequent renegotiations and chan- 
ges. To obtain the most current information, we suggest that you check, close to the time of 
shipment, the U.S. Customs Service Textile Status Report, an internal issuance of the U.S. 
Customs Service, which is available at the Customs Web site at www.customs. gov. In addi- 
tion, the designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected and should 
also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FER.177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kevin Gorman at 212-637-7091. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, May 11, 2001. 
CLA-2-42:RR:NC:N3:341 H80473 
Category: Classification 
Tariff No. 4202.92.3020, 3926.10.0000, 
3926.10.0000, 4016.99.3500, 4016.99.6050, 
8308.90.9000, 4820.10.2020, 
3926.90.6550, and 8305.90.3010 
Ms. LORIANNE ALDINGER 
RITE AID CORPORATION 
30 Hunter Lane 
Camp Hill, PA 17011 


Re: The tariff classification of backpacks, a pad of paper, vinyl coated metal paper clips, 
plastic clips, plastic clothes pins, plastic rings, and rubber bands from China. 


DEAR Ms. ALDINGER: 
In your letter dated April 26, 2001, you requested a ruling on tariff classification. 
The samples submitted with your request are identified as “Tween Range Cordura 
Dome Back Pack,” Rite Aid item #996979. The item will be imported in two styles. The 
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first style “Girl Time” is a backpack made of textile material of man-made fibers. The 
backpack consists of a central zippered compartment with a zippered pocket on the front 
exterior and an open mesh pocket on each side of the bag 

The second style “Bubblicious” is a backpack made of textile material of man-made fib- 
ers. The bag features a zippered pocket on the front exterior that is made of clear sheeting 
of plastic. The inside of the pocket contains the following items: a pad of paper, vinyl coated 
metal paper clips, plastic clips, plastic clothes pins, plastic rings, and rubber bands. Each 
item is to be classified separately as the backpack and aforementioned items are not con 


sidered a set 


The applicable subheading for the backpacks will be 4202.92.3020, Harmonized Tariff 
Schedule of the United States (HTS), which provides for travel, sports, and similar bags 
backpacks. The general rate of duty will be 18.3 percent ad valorem 


The following classifications apply to “Bubblicious” only: 

The applicable subheading for plastic rings will be 3926.10.0000, HTS, which provides 
for other articles of plastics and articles of other materials of headings 3901 to 3914, office 
or school supplies. The general rate of duty will be 5.3 percent ad valorem 

The applicable subheading for the pad of paper will be 4820.10.2020, HTS, which pro- 
vides for memorandum pads, letter pads, and similar articles of paper. The general rate of 
duty will be 1.2 percent ad valorem 

The applicable subheading for the vinyl covered paperclips will be 8305.90.3010, HTS, 
which provides for paperclips, and parts thereof, wholly of wire. The general rate of duty 
will be free 

The applicable subheading for the plastic spring type clothes pins will be 3926.90.6550, 
HTS, which provides for clothespins, spring type, valued over $1.70 per gross. The general 
rate of duty will be 4.2 percent ad valorem 

The applicable subheading for rubber bands (if made of natural rubber) will be 
4016.99.3500, HTS, which provides for other articles of vulcanized rubber other than hard 
rubber * * * of natural rubber, other. The general rate of duty will be free 

The applicable subheading for the rubber bands (if made of synthetic rubber) will be 
4016.99.6050, HTS, which provides for other articles of vulcanized rubber other than hard 
rubber * * * other. The general rate of duty will be 2.5 percent ad valorem 

The applicable subheading for the metal spring clips will be 8308.90.9000, HTS, which 
provides for clasps, frames with clasps, buckles, buckle clasps, hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for clothing, footwear, awnings, hand- 
bags, travel goods or other madeup articles; tubular or bifurcated rivets of base metal; 
beads and spangles of base metal * * * other. The general rate of duty will be 2.7 percent ad 
valorem 

Items classifiable under HTS subheading 4202.92.3020 fall within textile category des- 
ignation 670. Based upon international textile trade agreements products of China are 
currently subject to quota and the requirement of a visa. 

The designated textile and apparel categories and their quota and visa status are the 
result of international agreements that are subject to frequent renegotiations and chan- 
ges. To obtain the most current information, we suggest that you check, close to the time of 
shipment, the U.S. Customs Service Textile Status Report, an internal issuance of the U.S 
Customs Service, which is available at the Customs Web site at www.customs. gov. In addi- 
tion, the designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected and should 
also be verified at the time of shipment 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER.177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kevin Gorman at 212-637-7091 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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ATTACHMENT E} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
New York, NY, February 16, 1999. 


CLA-2-96:RR:NC:MM:113 D87503 
( ay Classification 
Tariff No. 9609.10.0000, 9017.80.0000, 
8308.90.9000, 8214.10.0000, 4911.91.3000, 
4820.50.0000, 4202.22.1500, and 3919.90.5060 
Mr. STEPHEN WONG 
OCEANLAND 
8054 E. Garvey Ave., #200 


1774 


Rosemead, CA 91770 
Re: The tariff classification of stationery and sticker kits from Taiwan. 


DEAR Mr. WONG 

In your letter dated January 
tariff classification ruling 

The merchandise consists of a Peanuts Stationery kit and a Curious George Sticker kit 
The items in both kits are stored in purses made of a sheeting of plastic. The translucent 
purses are rectangular-shaped and havea top carry handle anda lock. The Peanut kit con- 
tains a pencil with a Snoopy topper, a plastic ruler, a pencil sharpener, an eraser, a plastic 
clip or clasp with a metal mechanism, and a printed cartoon card all held ina flimsy packer 
tray inside the purse. The Curious George kit contains pressure sensitive plastic stickers 
depicting animals and a staple-bound paper album. The album measures approximately 
3.5 inches wide by 6.5 inches high. It has 8 pages of release pa per on which the self-adhe- 
sive stickers will be placed. The purses holding each kit are not ofa kind normally sold with 
such goods and are not specially shaped nor fitted for the contents. For tariff purposes, all 
items in the kits will be treated individually. 

The applicable subheading for the pencil will be 9609.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for pencils and crayons with leads 
encased in a rigid sheath. The rate of duty will be 14 cents per gross (pieces) plus 4.3 per- 
cent ad valorem 

The applicable subheading for the ruler will be 9017.80.0000, Harmonized Tariff Sched- 
ule of the United States (HTS), which provides for instruments for measuring length, for 
use in the hand, other instruments. The rate of duty will be 5.3 percent ad valorem 

The applicable subheading for the clip/clasp will be 8308.90.9000, Harmonized Tariff 
Schedule of the United States ( HTS), which provides for clasps * * * of base metal * * 
other. The rate of duty will be 2.7 percent ad valorem 

The applicable subheading for the pencil sharpener will be 8214.10.0000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for paper knives * * * pencil 
sharpeners ( nonmechanical) and blades and other parts thereof. The rate of duty will be 
0.3 cents each plu9 4.2 percent ad valorem 

The applicable subheading for the printed cartoon card will be 4911.91.3000, Harmo- 
nized Tariff Schedule of the United States (HTS) , which provides for printed lithographs 
on paper over 0.51 mm, in thickness. The rate of duty will be free 

The applicable subheading for the album will be 4820.50.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for albums for samples or for collec- 
tions, of paper or paperboard. The rate of duty will be 2 percent ad valorem 

The applicable subheading for the stickers will be 3919.90.5060, Harmonized Tariff 
Schedule of the United States (HTS), which provides for self-adhesive plates, sheets, film, 
foil, tape, strip and other flat shapes, of plastics, whether or not in rolls, other, other, other. 
The rate of duty will be 5.8 percent ad valorem 

The applicable subheading for the two purses will be 4202.22.1500, Harmonized Tariff 
Schedule of the United States (HTS), which provides in part for handbags with outer sur- 
face of sheeting of plastic. The rate of duty will be 18 percent ad valorem 

We are unable to classify the eraser without additional information. Please provide the 
name of the polymer or type of rubber that comprises the eraser. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 


(19 C.ER. 177) 


5, 1999, on behalf of Adorn Gift Company, you requested a 
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& 


A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-637-7008 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 


{ATTACHMENT F} 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, February 16, 1999. 
CLA-2-83:RR:NC:SP:222 B84870 
Category: Classification 
Tariff No. 3924.90.5500, 4016.92.0000, 
4820.10.2010, 4911.91.2040, 8214.10.0000, 
8308.90.0000, 9017.80.0000, and 9609.10.0000 
Ms. LAUREN E. HONG 
THE DISNEY STORE, INC 
101 North Brand Blvd. Suite 1000 
Glendale, CA 91203-2671 


Re: The tariff classification of a stationery box from Taiwan. 


DEAR Ms, HONG 
In your letter dated May 1, 1997, you requested a tariff classification ruling. 
The submitted sample is a stationery box style “Pooh”, made of hard plastic. This box 


has a lid witha small rectangular opening anda handle. The plastic box measures approxi- 
mately 44 inches long, approximately 342 inches wide and approximately 2% inches in 
height. The stationery box has a lock and key made of plastic. The key is attached to the 
lock with an elastic band. The rectangular opening allows the box, when empty, to be used 
as a coin bank. 

Inside the box there are 3 colored pencils, 1 plastic ruler, 1 (hand held) plastic pencil 
sharpener, 1 eraser made of rubber, 1 plastic clip with metal spring mechanism, 1 sheet of 
printed stickers and 1 small address book. 

four sample is returned as you requested 

This stationery box with its contents is not considered a set for tariff purposes. Even 
though the whole grouping is put up together for retail sale, these items serve several dif- 
ferent purposes and are classifiable separately. 

The applicable subheading for the plastic box will be 3924.90.5500 Harmonized Tariff 
Schedule of the United States (HTS), which provides for * * * other household articles and 
toilet articles (of plastic), other. The rate of duty will be 3.4 percent ad valorem. 

The applicable subheading for the rubber eraser will be 4016.92.0000, HTS, which pro- 
vides for other articles of vulcanized rubber other than hard rubber. The rate of duty will 
be 4.2 percent ad valorem. 

The applicable subheading for the address book will be 4820.10.2010, HTS, which pro- 
vides for diaries, notebooks and address books, bound: memorandum, pads, letter pads 
and similar articles. The rate of duty will be 2 percent ad valorem. 

The applicable subheading for the printed stickers will be 4911.91.2040, HTS, which 
provides for other printed matter, including printed pictures and photographs: other: oth- 
er, other. The rate of duty will be 6.6 cents per kilogram. 

The applicable subheading for the hand held pencil sharpener will be 8214.10.0000, 
HTS, which provides for other articles of cutlery * * * paper knives, letter openers, erasing 
knives, pencil sharpeners (nonmechanical) and blades and other parts thereof. The rate of 
duty will be 0.3 cents each plus 4.2 percent ad valorem. 

The applicable subheading for the memo clip will be 8308.90.9000, HTS, which provides 
for clasps, frames with clasps * * * of base metal, of a kind used for clothing * * * or other 
made up articles * * * other, other, The rate of duty will be 2.7 percent ad valorem. 
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‘he applicable subhead for the plastic ruler will be 9017.80.0000, HIS, which pro- 


vides for drawing, marking-out or mathematical calculating instrument * instru- 


ments for measuring length, for use in the hand not specified or included elsewhere 
in this chapter; parts and accessories thereof: other. The rate of duty will be 5.3 percent ad 
alorem 
The applicable subheading for the color pencils will be 9609.10.0000, HTS, which pro- 
vides for pencils (other than those p encils of heading 9608 ‘ pencils and crayons, with 
leads encased 1n arigid sheath. The rate of duty will be 14 cents per gross plus 4.3 percent 
id valoren 
You also requested information on the proper marking of the ionery box style Pooh 
[he marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. § 1304), pro- 
vides that, unless excepted, every article of foreign origin (or its container) imported into 
the U.S. shall be marked in aconspicuous place as legible, indelibly and permanently asthe 
nature of the article (or its container) will permit, in such a manner as to indicate to the 
ultimate purchaser in the U.S. the English name of the country of origin of the article 
As provided in section 134.41 (b), Customs Regulations (19 C.FR. §134.41(b)), the coun- 
try of origin marking is considered conspicuous if the ultimate purchaser in the U.S. is able 
to find the marking easily and read it without strain 
With regard to the permanency of a marking, section 134.41(a), Customs Regulations 
19 C.ER. §134.41 (a)), provides that < ee marking requirements are best met 
by marking worked into the article at the time of manuf: ‘ture For example, it is sug- 
gested that the country of origin on metal articles be die sunk, molded in, or etched How- 
ever, section 134.44, Customs Regulations (19 C.FR.5134 10) eomacillv etlantichans 
marking that is sufficiently permanent so that it will remain on the article until it reaches 
the ultimate purchaser unless deliberately removed is acceptable, 
Since the country of origin marking on each piece will not be visible to the consumer at 
the time of purchase, the stationery box may be marked with the country of origin of the 


items inside instead of marking each individual piece 


cage ruling is being issued under the provisions of Part 177 of the Customs Regulations 
Eee LEC 
A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
| 


regarding the ruling, contact National Import Specialist Alice Masterson at 


212-637-7090 
B. SWIERUPSKI 
Director, 


Specialist Division. 


ty Op 


,EASURY, 
S. CUSTOMS SERVICE 
NY. September 25, 1998 
2-96:RR:NC:MM:113 D8227 
Category: ‘oan 
Tariff No. 9609.10.0000, 9608.20.0000, 
80.0000, 8308.90.9000, 8212.10.0000, 
4016.92.0000, and 3926.10.0000 
s. LAUREN HONG 
{1E DISNEY STORE, IN¢ 
01 North Brand Boulevard, Suite 1000 
Sead e, CA 91203-2671 


The tariff classification of a stationery kit from T: 
EAR Ms. HONG 
In your letter dated August 24, 1998, you requested a tariff classification ruling 
The merchandise is the Simba School Supply Activity Case. It consists of 2 pencils, 9 felt 
tipped markers, 1 plastic ruler, 1 plastic clip, 1 pencil sharpener, 1 eraser, and 1 pair of plas- 
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tic scissors stored in a molded plastic carrying case with a handle. The kit is designed for 


use by children and is decorated with Simba characters. For classification purposes, each 
component will be treated individually. You do not specify whether the eraser is made of 
plastic or rubber. The clip has plastic jaws operated by a metal spring. The scissors are 


ade entirely of plastic 
The applicable ubheading for the pencils will be 9609.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which prov ides for pencils and cr 1yons, with leads 


ncased in a rigid sheath. The rate of duty will be 14 cents per gross plus 4.3 percent ad 


applicable subheading for the markers will be 9608.20.0000, Harmonized Tariff 
Schedule of the U; ited Sta HTS), which provides for felt tipped and other porous- 
tipped pens and markers. The rate of duty will be 4.8 percent ad valorem 

[he appl slicable subheading for the ruler will be 9017.80.0000, Harmonized TariffSched- 
ule of the United States (HTS), which provides for instruments for measuring length, for 
use in the hand, other instruments. The rate of duty will be 5.3 percent ad valorem 

The applicable subheading for the clip will be 8308.90.9000, Harmonized Tariff Sched- 
ule of the United States (HTS), which provides for clasps, frames with clasps, buckles, 
buckle clasps, hooks, eyes, eyelets and the like and parts thereof of base metal * * * other, 
other. The rate of duty will be 3.2 percent ad valorem. 

The applicable subheading for the sharpener will be 8214.10.0000, Harmonized Tarif 
Schedule of the United States (HTS), which provides for paper knives * pencil oe. 
eners (nonmechanical) and blades and other parts thereof. The rate of duty will be 0.3 
cents each plus 4.6 percent ad valorem 

The applicable subheading for the carrying case will be 4202.12.2025, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for trunks, suitcases brief- 

ses, school satchels, and similar containers, with outer surface of plastics, structured, 

n all sides, other. The rate of duty will be 20 percent ad valorem 

The applicable subheading for the eraser, if made of rubber, will be 4016.92.0000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for other articles of 
vulcanized rubber other than hard rubber erasers. The rate of duty will be 4.2 per- 


cent ad valorem 


| 
lhe applicable subheading for the eraser, if made of plastic, will be 3926.10.0000, Har- 
monized ' lariff Schedule of the United States(HTS), which provides for other articles of 
plastics * office or school supplies. The rate of duty will be 5.3 percent ad valorem. 
[he applicable subheading for the scissors will be 3926.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other articles of plastics * * * of- 
fice or school supplies. The rate of duty will be 5.3 percent ad valorem 


h ng 
C.ER. 177) 

A copy of the ruling or the contro] number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-466-2084 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 


is ruling is being issued under the provisions of Part 177 of the Customs Regulations 


z 
19 
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[ATTACHMENT H} 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, April 28, 1998 


CLA-2-39:RR:NC:SP:221 C86939 
Category: Classification 
Tariff No. 3926.10.0000, 3926.90.9880, 
4016.92.0000, 4823.59.4040, 8214.10.0000, 
8308.90.9000, 9017.80.0000, and 9609.10.0000 
Ms. LAUREN E. HONG 
THE DISNEY STORE, IN‘ 
101 North Brand Boulevard, Suite 1000 


Glendale, CA 91203-2671 


Re: The tariff classification of the “Lady and the Tramp Heart Stationery Kit” from Tai- 


an 


DEAR Ms. HONG 

In your letter dated April 6, 1998, you requested a tariff classification ruling 

A sample of the Heart Stationery Kit was submitted with your letter. The kit consists of 
forty sheets of heart shaped memo paper, one pencil sharpener, two pencils, one plastic clip 
or clasp with a metal spring mechanism, one ruler and one eraser, all packaged inside a 
child’s handbag/carry case composed of molded plastics. The case is heart shaped and hasa 
semicircular carrying handle. It is not specially shaped or fitted to contain the stationery 
components, which are merely placed inside, but is the type of carrying case which may be 
used to contain and transport any of a number of the child’s possessions. The handbag, 
carry case and the stationery components are not mutually complementary, not adapted 
to one another, and are not put up to meet one particular need or carry outa specific activi- 
ty. Thus, the goods do not comprise a set, and each item is separately classifiable. You did 
not state whether the eraser is composed of plastic or rubber. As you requested, the sample 
is being returned 

The applicable subheading for the heart shaped handbag/carry case will be 
3926.90.9880, Harmonized TariffSchedule of the United States (HTS), which provides for 
other articles of plastics, other. The rate of duty will be 5.3 percent ad valorem. 

The applicable subheading for the sharpener will be 8214.10.0000, HTS, which provides 
for paper knives pencil sharpeners (nonmechanical) and blades and other parts 
thereof. The rate of duty will be 0.3 cents each plus 4.6 percent ad valorem. 

The applicable subheading for the pencils will be 9609. 10.0000, HTS, which provides for 
pencils and crayons, with lead encased in a rigid sheath. The rate of duty will be 14 cents 
per gross plus 4.3 percent ad valorem 

The applicable subheading for the ruler will be 9017.80.0000, HTS, which provides for 
instruments for measuring length, for use in the hand, other instruments. The rate of 
duty will be 5.3 percent ad valorem 

The applicable subheading for the heart shaped paper sheets will be 4823.59.4040, HTS, 
which provides for other (than certain enumerated) paper and paperboard, cut to size and 
shape, of a kind used for writing, printing or other graphic purposes. The rate of duty will 
be 1.8 percent ad valorem 

The applicable subheading for the plastic clip or clasp will be 8308.90.9000, HTS, which 
provides for clasps of base metal * * * other. The rate of duty will be 3.2 percent ad 
valorem 

The applicable subheading for the eraser, if composed of plastics, will be 3926.10.0000, 
HTS, which provides for other articles of plastics, office or school supplies. The rate of duty 
will be 5.3 percent ad valorem 

The applicable subheading for the eraser, if composed of rubber, will be 4016.92.0000, 
HTS, which provides for other articles of vulcanized rubber other than hard rubber: eras- 
ers. The rate of duty will be 4.2 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 
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\ copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Joan Mazzola at 212-466-5580 

ROBERT B. SWIERUPSKI 
Director, 


Specialist Division 


ATTACHMENT I} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 966173 BJB 
Category: Classification 
Tariff No. 3926.90.98 
Ms. JENNY DAVENPORT 
WALMART STORES, IN¢ 
Mail Stop #0410-L-32 
601 North Walt 
Bentonville, AR 72716-0410 
Re: Modification of NY 186172; Plastic clip with metal spring 


DEAR Ms. DAVENPORT 

This is in reference to New York Ruling 186172, which the Director, Customs National 
Commodity Specialist Division, New York, New York, issued to you on September 20, 
2002. This ruling concerned the classification, under the Harmonized Tariff Schedule of 
the United States (HTSUS), of several articles, includinga plastic clip with a metal spring 

We have reviewed the ruling in NY 186172, and have determined the classification with 
respect to the subject plastic clip is incorrect. This ruling modifies NY 186172 with respect 
to this good and sets forth the correct classification 


Facts 

The merchandise was identified as a “plastic clip with metal spring,” packaged with oth- 
er goods, including: a 12-inch plastic doll and doll clothing, a plastic mirror, 3-dimensional 
stickers, toy backpack for the doll, rubber bands, arubber eraser, plastic ruler, pencil, pen- 
cil sharpener and notebook. The eraser, ruler, pencil, pencil sharpener, and notebook, al- 
though imported and packaged together with the other goods, were held to be only for a 
child’s use, and not for use with the doll. Thus, as goods not put up together to meet a par- 
ticular need, or carry out a specific activity, the goods were not a set as provided for under 
the HTSUS, and each good was classified separately. 

The subject clip has two plastic sides with finger tabs at the top and straight edges at the 
bottom of each side. The underside of each side is fitted with molded plastic moorings 
which anchor a small metal spring. Pressing inward on the finger tabs opens the clip’s 
baseline edges. The clip’s span when fully opened is limited to approximately 0.50 of an 
inch. Only a few pieces of notepaper may be placed between the baseline edges at a time. 

In NY 186172, the subject clip was classified under subheading 8308.90.90, HTSUS, 
which provides for, “[c]lasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and 
the like and parts thereof, of base metal, of a kind used for * * * or other madeup articles; 
tubular or bifurcated rivets of base metal; beads and spangles of base metal: Other, includ- 
ing parts: Other|.]” 


Issue: 


Whether the subject plastic clip with metal spring is classifiable as a clasp of base metal 
under heading 8308, HTSUS, or an other article of plastics under heading 3926, HTSUS? 


Law and Analysis: 
Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs). Under General Rule of Interpretation (GRID) 1, HTSUS, 
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goods are to be classified according to the terms of the headings and any relative section or 
chapter notes, and provided the headings or notes do not require otherwise, according to 
GRiIs 2 through 6 
The HTSUS (2003) provisions under consideration are as follows: 
3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914 
3926.90 Other: 
3926.90.98 Other 


* * Ps * 


8308 Clasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for * * * or other 
madeup articles; tubular or bifurcated rivets of base metal; beads and 
spangles of base metal: 

8308.90 Other, including parts: 

8308.90.90 Other 


* = * oe * * 


As noted above, in NY 186172, at GRI 1, the subject plastic clip was classified under sub- 
heading 8308.90.90, HTSUS, as “[c]lasps * * *, of base metal, * * *: Other, including parts: 
Other[.]” However, at GRI 1, two headings describe the good in part. This clip is described 
in heading 3926, HTSUS, as an other article of plastics, and heading 8308, HTSUS, asa 
clasp of base metal. As the plastic clip is prima facie classifiable in more than one heading, 
it is necessary to resort to GRI 2. 

GRI 2(a) does not apply. GRI 2(b), in pertinent part, provides 

“Any reference in a heading to a material or substance shall be taken to include a ref- 
erence to mixtures or combinations of that material or substance with other materi- 
als or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3.” 

GRI 3 provides, “when, by application of Rule 2(b) or for any other reason, goods are, 


prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods * * *, those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete or precise description of the goods.” 

GRI 3(b) provides, in pertinent part: 

“(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, * * *, which cannot be classified by reference to 3(a), shall be clas- 
sified as if they consisted of the material or component which gives them their 
essential character, insofar as this criterion is applicable.” 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

EN V to GRI 3(a), in pertinent part, provides that: 

“when two or more headings each refer to part only of the materials contained in 
mixed or composite goods * * * those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise descrip- 
tion than the others. In such cases, the classification shall be determined by [GRIs] 
3(b) or 3(c).” 

The subject good is one in which different materials or components form a practically 
inseparable whole. We must, therefore, resort to GRI 3(b). 

EN VII to GRI 3(b), provides that, in 

“all these cases the goods are to be classified as if they consisted of the material or 
component which gives them their essential character, insofar as this criterion is ap- 
plicable.” 
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lhe term “essential character” is not defined within the HTSUS, GRIs or ENs. EN VIII 
to GRI 3(b), however, provides the following guidance 
“(t]he factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role ofa constituent material 
in relation to the use of the goods.” 


This clip has two plastic sides that form a baseline edge where the two sides meet, and 
only its spring is made of base metal. Merriam-Webster’s Collegiate Dictionary, 10‘ Ed., 
(1999) (p. 211), defines a “clasp” as: “a device (as a hook) for holding objects or parts to- 
gether|.]” 

IN 83.08 (p. 1378), in pertinent part, provides that the heading includes: 
“(C) Clasps, fasteners, and frames with clasps, for handbags, purses, brief-cases, 
executive-cases or other travel goods, or for books or wrist-watches; * * *.” 


EN 83.08(C) describes clasps of base metal used to securely close or join the sides or ends 
of a good together (e.g., briefcases). Thus, the sides of a briefcase, which when left open 
leave the briefcase’s interior and contents exposed, are held securely closed by the inter- 
connecting parts ofa metal clasp mounted at corresponding points on each side of the case 
Unlike the goods described in the heading and EN 83.08(C) the subject plastic clip is not 
designed to secure a good closed, or secure its contents. The subject clip is designed to be 
attached to light correspondence or small pieces of notepaper to organize them. The metal 
spring improves the clip’s capacity to remain in place once it is attached to the article it is 
intended to highlight. Thus, although this clip has a metal spring, its function does not 
make the subject good a clasp of base metal described in heading 8308, HTSUS. 

Heading 3926, HTSUS, in pertinent part, provides for “[o]ther articles of plastics[.] 
This clip has colorful plastic sides and baseline edges. Its finger tabs, shaped for the place- 
ment of reflective stickers are also of plastic. Nearly the entire article is plastic in terms of 
bulk, quantity, and weight. 

In NY 186172, we viewed this clip’s metal spring as imparting its essential character, 
and therefore, it was classified as a clasp of base metal described in heading 8308, HTSUS 
We are now of the view that thisclip is predominately of plastic, which imparts its essential 
character, and should be classified accordingly. 

EN 39.26, in pertinent part, provides that the heading “covers articles * * * [that] in- 
clude: (5) Paperweights, paper-knives, blotting pads, pen-rests, bookmarks, etc.” The 
goods described in EN 39.26 are of a kind used on a table or desk, at the office, school, or 
home to organize paperwork. As noted, the subject clip has a function complementary to 
these goods 

At GRI 3(b), we find that the subject plastic clip is classifiable in heading 3926, HTSUS, 
which provides for, in pertinent part, “other articles of plastics * * * [.]” 


Holding 


Based on the foregoing findings, at GRI 3(b), the subject plastic clip with metal spring is 
classifiable in subheading 3926.90.98, HTSUS, which provides for “[o]ther articles of plas- 


tics and articles of other materials of headings 3901 to 3914: Other: Other[.]” 
Effect on Other Rulings 
NY [86172, dated September 20, 2002, is modified 
MYLEs B. HARMON, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT J] 
DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC 
CLA-2 RR:CR:GC 966176 BJB 
Category: Classification 
Tariff No. 3926.90.98 
Mr. DENNIS SHOSTAK 
THE PAPER MAGIc Group IN¢ 
100 North Sixth Street, Suite 899C 
Minneapolis, MN 55403 


Re: Modification of NY H83785; Plastic clips with metal springs 


DEAR MR. SHOSTAK 

This is in reference to New York Ruling H83785, which the Director, Customs National 
Commodity Specialist Division, New York, New York, issued to you on August 10, 2001 
This ruling concerned the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of four plastic clips, each with a metal spring, and self-adhesive 
plastic tape with a disposable plastic dispenser. 

We have reviewed the ruling in NY H83785, and have determined the classification with 
respect to the subject plastic clips is incorrect. This ruling modifies NY H83785 with re- 
spect to these goods and sets forth the correct classification 


Facts 

The merchandise was identified as “four spring clips,” each with “flower-shaped plastic 
jaws and a metal spring,” packaged with other goods, including: self-adhesive plastic tape 
on a disposable plastic dispenser. The goods were “blister-packed” together. Although 
packaged together, these goods were determined not to have been put up together to meet 
a particular need, or carry out a specific activity. Thus, the goods were not a set, as pro- 
vided for under the HTSUS, and each good was classified separately. 

In NY H83785, the subject clips were classified under subheading 8308.90.90, HTSUS, 
which provides for, “[c]lasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and 
the like and parts thereof, of base metal, of a kind used for or other madeup articles; 
tubular or bifurcated rivets of base metal; beads and spangles of base metal: Other, includ- 
ing parts: Other[.]” 


Issue: 

Whether the subject plastic clips with metal springs are classifiable as clasps of base 
metal under heading 8308, HTSUS, or as other articles of plastics under heading 3926, 
HTSUS? 

Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs). Under General Rule of Interpretation (GRIT) 1, HTSUS, 
goods are to be classified according to the terms of the headings and any relative section or 
chapter notes, and provided the headings or notes do not require otherwise, according to 
GRiIs 2 through 6 

The HTSUS (2003) provisions under consideration are as follows 

3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914 

3926.90 Other: 

3926.90.98 Other 


* * 


8308 Clasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for * * * or other 
madeup articles; tubular or bifurcated rivets of base metal; beads and 
spangles of base metal 

8308.90 Other, including parts 

8308.90.90 Other 
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As noted above, in NY H83785, at GRI 1, the subject plastic clips were classified under 
subheading 8308.90.90, HTSUS, as “[c]lasps * * *, of base metal, * * *: Other, including 
parts: Other[.]” However, at GRI 1, two headings describe the goods in part. These clips 
are described in heading 3926, HTSUS, as other articles of plastics, and heading 8308, 
HTSUS, as clasps of base metal. As the plastic clips are prima facie classifiable in more 
than one heading, it is necessary to resort to GRI 2 

GRI 2(a) does not apply. GRI 2(b), in pertinent part, provides 

“Any reference in a heading to a material or substance shall be taken to include a ref- 
erence to mixtures or combinations of that material or substance with other materi- 
als or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3.” 


GRI 3 provides, “when, by application of Rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods * * *, those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete or precise description of the goods.” 

GRI 3(b) provides, in pertinent part: 

“(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, * * *, which cannot be classified by reference to 3(a), shall be clas- 
sified as if they consisted of the material or component which gives them their 
essential character, insofar as this criterion is applicable.” 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989) 

EN V to GRI 3(a), in pertinent part, provides that 

“when two or more headings each refer to part only of the materials contained in 
mixed or composite goods * * * those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise descrip- 
tion than the others. In such cases, the classification shall be determined by [GRIs] 
3(b) or 3(c).” 


The subject goods are those in which different materials or components form a practi- 
cally inseparable whole. We must, therefore, resort to GRI 3(b). 
EN VII to GRI 3(b), provides that, in 
“all these cases the goods are to be classified as if they consisted of the material or 
component which gives them their essential character, insofar as this criterion is ap- 
plicable.” 
The term “essential character” is not defined within the HTSUS, GRIs or ENs. EN VIII 
to GRI 3(b), however, provides the following guidance: 
“(t]he factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role of aconstituent material 
in relation to the use of the goods.” 


Each clip has two plastic sides that form a baseline edge where the two sides meet, and 
only its spring is made of base metal. Merriam-Webster’s Collegiate Dictionary, 10" Ed., 
(1999) (p. 211), defines a “clasp” as: “a device (as a hook) for holding objects or parts to- 
gether[.]” 

EN 83.08 (p. 1378), in pertinent part, provides that the heading includes: 


“(C) Clasps, fasteners, and frames with clasps, for handbags, purses, brief-cases, 


*** 


executive-cases or other travel goods, or for books or wrist-watches; 
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EN 83.08(C) describes clasps of base metal used to securely close or join the sides or ends 
of a good together (e.g., briefcases). Thus, the sides of a briefcase, which when left open 
leave the briefcase’s interior and contents exposed, are held securely closed by the inter- 
connecting parts of a metal clasp mounted at corresponding points on each side of the case. 
Unlike the goods described in the heading and EN 83.08(C) the subject plastic clips are not 
designed to secure a good closed, or secure its contents. The subject clips are designed to be 
attached to light correspondence or small pieces of notepaper to organize them. The metal 
spring in each clip improves the good’s capacity to remain in place once it is attached to the 
article it is intended to highlight. Thus, although each clip has a metal spring, its function 
does not make the subject goods clasps of base metal described in heading 8308, HTSUS 

Heading 3926, HTSUS, in pertinent part, provides for “[o]ther articles of plastics[.]” 
Each clip is made of plastic except for its spring. Nearly the entire article is plastic in terms 
of bulk, quantity, and weight 

In NY H83785, we viewed the clips’ metal spring as imparting the essential character, 
and therefore, they were classified as clasps of base metal described in heading 8308, 
HTSUS. We are now of the view that these clips are predominately of plastic, which im- 
parts their essential character, and should be classified accordingly. 

EN 39.26, in pertinent part, provides that the heading “covers articles * * * [that] in- 
clude: (5) Paperweights, paper-knives, blotting pads, pen-rests, bookmarks, etc.” The 
goods described in EN 39.26 are of a kind used on a table or desk, at the office, school, or 
home to organize paperwork. As noted, the subject clips have a function complementary to 
these goods 

At GRI 3(b), we find that the subject plastic clips are classifiable in heading 3926, 


HTSUS, which provides for, in pertinent part, “other articles of plastics * * * [.]” 


Holding: 

Based on the foregoing findings, at GRI 3(b), the four subject flower-shaped, plastic clips 
with metal springs are classifiable in subheading 3926.90.98, HTSUS, which provides for 
“[o]ther articles of plastics and articles of other materials of headings 3901 to 3914: Other: 
Other[.]” 


« 


Effect on Other Rulings: 


NY H83785, dated August 10, 2001, is modified 
MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT K] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 966177 BJB 
Category: Classification 
Tariff No. 3926.90.98 
Mr. STEPHEN WONG 
OCEANLAND 
8054 East Garvey Avenue 
Rosemead, CA 91770 
Re: Modification of NY D87503; Plastic clip with metal spring. 


DEAR Mr. WONG 

This is in reference to New York Ruling D87503, which the Director, Customs National 
Commodity Specialist Division, New York, New York, issued to you on February 16, 1999 
This ruling concerned the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of several articles, including a plastic clip with a metal spring. 

We have reviewed the rulingin NY D87503, and have determined the classification with 
respect to the subject plastic clip isincorrect. This ruling modifies NY D87503 with respect 
to this good and sets forth the correct classification. 
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Facts 

The merchandise was identified as a “plastic clip with metal spring,” packaged with oth- 
er goods, including: backpacks made of textile material of man-made fibers, a pad of paper, 
vinyl-coated metal paper clips, plastic clothespins, plastic rings, rubber bands, and two 
felt-tipped pens. Customs determined that these goods were not adapted to one another, 
and not put up to meet one particular need or carry out a specific activity. Thus, as goods 
not put up together to meet a particular need, or carry out aspecific activity, they were not 
a set as provided for under the HTSUS, and each good was classified separately 

In NY D87503, the subject clip was classified under subheading 8308.90.90, HTSUS, 
which provides for, “[c]lasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and 
the like and parts naceel of base metal, of a kind used for * * * or other madeup articles; 
tubular or bifurcated rivets of base metal; beads and spangles of base metal: Other, includ- 


ing parts: Other[.] 
Issue: 

Whether the subject plastic clip with metal spring is classifiable as a clasp of base metal 
under heading 8308, HTSUS, or an other article of plastics under heading 3926, HTSUS? 


Law and Analysis 
Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs). Under General Rule of Interpretation (GRI) 1, HTSUS, 
goods are to be classified according to the terms of the headings and any relative section or 
chapter notes, and provided the headings or notes do not require otherwise, according to 
GRils 2 through 6 
The HTSUS (2003) provisions under consideration are as follows 
3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914 
3926.90 Other 
3926.90.98 Other 


8308 Clasps, frames with clasps, buckle — hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for * * * or other 
madeup articles; tubular or bifurcated rivets of base metal; beads and 
spangles of base metal 

8308.90 Other, including parts: 

8308.90.90 Other 


As noted above, in NY D87503, at GRI 1, the subject plastic clip was classified under 
subheading 8308 90.90, HTSUS, as “[c]lasps * * *, of base metal, * * *: Other, including 
parts: Other[.]” However, at GRI 1, two headings describe the good in part. This clip is 
described in heading 3926, HTSUS, as an other article of plastics, and heading 8308, 
HTSUS, as a clasp of base metal. As the plastic clip is prima facie classifiable in more than 
one heading, it is necessary to resort to GRI 2 

GRI 2(a) does not apply. GRI 2(b), in pertinent part, provides: 

“Any reference in a heading to a material or substance shall be taken to include a ref- 
erence to mixtures or combinations of that material or substance with other materi- 
als or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3.” 

GRI 3 provides, “when, by application of Rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods * * *, those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete or precise description of the goods.” 


GRI 3(b) provides, in pertinent part: 
“(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, * * *, which cannot be classified by reference to 3(a), shall be clas- 
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sified as if they consisted of the material or component which gives them their 
essential character, insofar as this criterion is applicable.’ 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
oding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
dispositive or legally bi nding, provide acommentary on the scope of each head- 
and are generally indicative of the proper interpretation of these 
»ms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed 
Aug. 23, 1989) 
in pertinent part, provides th 


“when two or more headings each refer to part only of the materials contained in 
mixed or composite goods * * * those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise descrip- 
tion than the others. In such cases, the classification shall be determined by [GRIs] 


3(b) or 3(c).” 


The subject good is one in which different materials or components form a practically 
inseparable whole. We must, therefore, resort to GRI 
“N VII to GRI 3(b), provides that, in 


“all these cas es the goods are to be classified as if they consisted of the material or 
component which gives them their essential character, insofar as this criterion is ap- 
plicable.” 


The term “essential character” is not defined within the HTSUS, GRIs or ENs. EN VIII 
to GRI 3(b), however, provides the following guidance 


“(tlhe factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk quantity, weight or value, or by the role ofa constituent material 
in relation to the use of the goods.” 


This clip has two plastic sides that form a baseline edge where the two sides meet, and 

only its spring is made of base metal. Merriam-Webster’s Collegiate Dictionary, 10° Ed., 

(1999) (p. 211), defines a “clasp” as: “a device (as a hook) for holding objects or parts to- 
gether|.]” 


EN 83.08 (p. 1378), in pertinent part, provides that the heading includes 


) Clasps, fasteners, and frames with clasps, for handbags, purses, brief-cases, 
executive-cases or other travel goods, or for books or wrist-watches; * * *.” 


EN 83.08(C) describes clasps of base metal used to SECU irely close or join the sides or ends 
of a good together (e.g., briefcases). Thus, the sides of a briefcase, which when left open 
leave the briefcase’s interior and contents exposed, are held securely closed by the inter- 
connecting parts of a metal clasp mounted at corresponding points on each side of the case. 
Unlike the goods described in the heading and EN 83.08(C) the subject plastic clip is not 
designed to secure a good closed, or secure its contents. The subject clip is designed to be 
attached to light correspondence or small pieces of notepaper to organize them. The metal 
spring improves the clip’s capacity to remain in place once it is attached to the article it is 
intended to highlight. Thus, although this clip has a metal spring, its function does not 
make the subject good a clasp of base metal described in heading 8308, HTSUS. 

Heading 3926, HTSUS, in pertinent part, provides for “[o]ther articles of plastics[.]” 
This clip is made of plastic except for its spring. Nearly the entire article is plastic in terms 
of bulk, quantity, and weight. 

In NY D87503, we viewed this clip’s metal spring as imparting its essential character, 
and therefore, it was classified as a clasp of base metal described in heading 8308, HTSUS 
We are now of the view that thisclip is predominately of plastic, which impartsits essential 
character, and should be classified accordingly. 

EN 39.26, in pertinent part, provides that the heading “covers articles * * * [that] in- 
clude: (5) Paperw eights, paper-knives, blotting pads, pen-rests, Decbainails etc.” The 
goods described in EN 39.26 are of a kind used on a table or desk, at the office, school, or 
home to organize paperwork. As noted, the subject clip has a function complementary to 
these goods. 

At GRI 3(b), we find that the subject plastic clip is classifiable in heading 3926, HTSUS, 
which provides for, in pertinent part, “other articles of plastics * * * [.]” 
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Holding 

Based on the foregoing findings, at GRI 3(b), the subject plastic clip with metal springis 
classifiable in subheading 3926.90.98, HTSUS, which provides for “[o]ther articles of plas- 
tics and articles of other materials of headings 3901 to 3914: Other: Other[.]” 


Effect on Other Rulings 
NY D87503, dated February 16, 1999, is modified 
MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT L] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 966178 BJB 
Category: Classification 
Tariff No. 3926.90.98 
Ms. LAUREN HONG 
THE DISNEY STORE, IN¢ 
101 North Brand Boulevard, Suite 1000 
Glendale, CA 91203-2671 


Re: Modification of NY B84870; Plastic clip with metal spring. 


DEAR Ms. HONG 

This is in reference to New York Ruling B84870, which the Director, Customs National 
Commodity Specialist Division, New York, New York, issued to you on February 16, 1999. 
This ruling concerned the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of several articles, including a plastic clip with a metal spring. 

We have reviewed the rulingin NY B84870, and have determined the classification with 
respect to the subject plastic clip is incorrect. This ruling modifies NY B84870 with respect 
to this good and sets forth the correct classification. 


Facts: 

The merchandise was identified as a “plastic clip with metal spring,” packaged with oth- 
er goods, including: a plastic box with a lid opening and handle, a lock and key, that when 
empty may be used as a coin bank; 3 colored pencils; a plastic ruler; a plastic pencil sharp- 
ener; arubber eraser; a sheet of printed stickers; and asmall address book. Although pack- 
aged together for retail sale, Customs determined that these goods served several 
different purposes, and were not put up together to meet a particular need, or carry out a 
specific activity. Therefore, these goods were not a set, as provided for under the HTSUS, 
and each good was classified separately. 

In NY B84870, the subject clip was classified under subheading 8308.90.90, HTSUS, 
which provides for, “[c]lasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and 
the like and parts thereof, of base metal, of a kind used for * * * or other madeup articles; 
tubular or bifurcated rivets of base metal; beads and spangles of base metal: Other, includ- 
ing parts: Other[.]” 


Issue: 
Whether the subject plastic clip with metal spring is classifiable as a clasp of base metal 
under heading 8308, HTSUS, or an other article of plastics under heading 3926, HTSUS? 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs). Under General Rule of Interpretation (GRI) 1, HTSUS, 
goods are to be classified according to the terms of the headings and any relative section or 
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chapter notes, and provided the headings or notes do not require otherwise, according to 
GRIs 2 through 6. 
The HTSUS (2003) provisions under consideration are as follows 
3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 
3926.90 Other: 
3926.90.98 Other 


8308 Clasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for * * * or other 
madeup articles; tubular or bifurcated rivets of base metal; beads and 
spangles of base metal: 

8308.90 Other, including parts 

8308.90.90 Other 


As noted above, in NY B84870, at GRI 1, the subject plastic clip was classified under sub- 
heading 8308.90.90, HTSUS, as “[c]lasps * * *, of base metal, * * *: Other, including parts: 
Other[.]” However, at GRI 1, two headings describe the good in part. This clip is described 
in heading 3926, HTSUS, as an other article of plastics, and heading 8308, HTSUS, asa 
clasp of base metal. As the plastic clip is prima facie classifiable in more than one heading, 
it is necessary to resort to GRI 2. 

GRI 2(a) does not apply. GRI 2(b), in pertinent part, provides: 

“Any reference in a heading to a material or substance shall be taken to include a ref- 
erence to mixtures or combinations of that material or substance with other materi- 
als or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3.” 

GRI 3 provides, “when, by application of Rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows: 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods * * *, those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete or precise description of the goods.” 

GRI 3(b) provides, in pertinent part: 

“(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, * * *, which cannot be classified by reference to 3(a), shall be clas- 
sified as if they consisted of the material or component which gives them their 
essential character, insofar as this criterion is applicable.” 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provideacommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989) 

EN V to GRI 3(a), in pertinent part, provides that 

“when two or more headings each refer to part only of the materials contained in 
mixed or composite goods * * * those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise descrip- 
tion than the others. In such cases, the classification shall be determined by [GRIs] 
3(b) or 3(c).” 

The subject good is one in which different materials or components form a practically 
inseparable whole. We must, therefore, resort to GRI 3(b). 

EN VII to GRI 3(b), provides that, in 

“all these cases the goods are to be classified as if they consisted of the material or 
component which gives them their essential character, insofar as this criterion is ap- 
plicable.” 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 8, FEBRUARY 19, 2003 


[he term “essential character” is not defined within the HTSUS, GRIs or ENs. EN VIII 
to GRI 3(b), however, provides the following guidance 
“(t]he factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role of aconstituent material 
in relation to the use of the goods 


This clip has two plastic sides that form a baseline edge where the two sides meet, and 


1999) (p. 211), defines a “clasp” as: “a device (as a hook) for holding objects or parts to 


only its spring is made of base metal. Merriam-Webster’s Collegiate Dictionary, 10™ 


gether|.|” 
EN 83.08 (p. 1378), in pertinent part, provides that the heading includes 


Clasps, fasteners, and frames with clasps, for handbags, purses, brief-cases 


executive-cases or other travel goods, or for books or wrist-watches; 


EN 83.08(C) describes clasps of base metal used to securely close or join the sides or ends 
of a good together (e.g., briefcases). Thus, the sides of a briefcase, which when left open 
leave the briefcase’s interior and contents exposed, are held securely closed by the inter- 
connecting parts of a metal clasp mounted at corresponding points on each side of the case 
Unlike the goods described in the heading and EN 83.08(C) the subject plastic clip is not 
designed to secure a good closed, or secure its contents. The subject clip is designed to be 
attached to light correspondence or small pieces of notepaper to organize them. The metal 
spring improves the clip’s capacity to remain in place once it is attached to the article it is 
intended to highlight. Thus, although this clip has a metal spring, its function does not 
make the subject good a clasp of base metal described in heading 8308, HTSUS 

Heading 3926, HTSUS, in pertinent part, provides for “[o]ther articles of plastics[.]” 
This clip is made of plastic except for its spring. Nearly the entire article is plastic in terms 
of bulk, quantity, and weight 

In NY B84870, we viewed this clip’s metal spring as imparting its essential character, 
and therefore, it was classified as a clasp of base metal described in heading 8308, HTSUS. 
We are now of the view that this clip is predominately of plastic, which imparts its essential 
character, and should be classified accordingly. 

EN 39.26, in pertinent part, provides that the heading “covers articles [that] in- 
clude: (5) Paperweights, paper-knives, blotting pads, pen-rests, bookmarks, etc.” The 
goods described in EN 39.26 are of a kind used on a table or desk, at the office, school, or 
home to organize paperwork. As noted, the subject clip has a function complementary to 
these goods 

At GRI 3(b), we find that the subject plastic clip is classifiable in heading 3926, HTSUS, 
which provides for, in pertinent part, “other articles of plastics iG 


Holding 
Based on the foregoing findings, at GRI 3(b), the subject plastic clip with metal spring is 
classifiable in subheading 3926.90.98, HTSUS, which provides for “[o]ther articles of plas- 


tics and articles of other materials of headings 3901 to 3914: Other: Other|.]” 


Effect on Other Rulings 
NY B84870, dated February 16, 1999, is modified 
MYLES B. HARMON, 
Director, 
Commercial Rulings Division 
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LATTACHMENT M} 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 966179 BJB 
Category: Classification 
Tariff No. 3926.90.98 


LDINGER 


RITE AID CORPORATION 
30 Hunter Lan 
Camp Hill, 


Re: Modification of NY H80473; Plastic clips with metal springs 


DEAR Ms 

This is in reference to New York Ruling H80473, which the Director, Customs National 
Commodity Specialist Division, New York, New York, issued to you on May 11, 2001. This 
ruling concerned the classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of several articles, including plastic clips, each with a metal spring. 

We have reviewed the rulingin NY H80473, and have determined the classification with 
respect to the subject plastic clips is incorrect. This ruling modifies NY H80473 with re- 
spect to these goods and sets forth the correct classification 


The merchandise was identified as “plastic clips,” each with a metal spring, packaged 
with other goods, including: backpacks made of textile material of man-made fibers, a pad 
of paper, vinyl-coated metal paper clips, plastic clothespins, plastic rings, rubber bands, 
and two felt-tipped pens. Customs determined that these goods were not adapted to one 
another, and not put up to meet one particular need or carry out a specific activity. Thus, as 
goods not put up together to meet a particular need, or carry out a specific activity, they 
were not a set as provided for under the HTSUS, and each good was classified separately. 

In NY H80473, the subject clips were classified under subheading 8308.90.90, HTSUS, 
which provides for, “[c]lasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and 
the like and parts thereof, of base metal, of a kind used for or other madeup articles; 
tubular or bifurcated rivets of base metal; beads and spangles of base metal: Other, includ- 
ing parts: Other[.]’ 


Issue 

Whether the subject plastic clips with metal springs are classifiable as clasps of base 
metal under heading 8308, HTSUS, or as other articles of plastics under heading 3926, 
HTSUS? 


Law and Analysis 
Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs). Under General Rule of Interpretation (GRI) 1, HTSUS, 
goods are to be classified according to the terms of the headings and any relative section or 
chapter notes, and provided the headings or notes do not require otherwise, according to 
GRIs 2 through 6. 
The HTSUS (2003) provisions under consideration are as follows: 
Other articles of plastics and articles of other materials of headings 
3901 to 3914: 
3926.90 Other 
3926.90.98 Other 


8308 Clasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for * * * or other 
madeup articles; tubular or bifurcated rivets of base metal; beads and 
spangles of base metal 

8308 Other, including parts: 

8308 Other 
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As noted above, in NY H80473, at GRI 1, the subject plastic clips were classified under 
subheading 8308.90.90, HTSUS, as “[c]lasps * * *, of base metal, * * *: Other, including 
parts: Other[.]” However, at GRI 1, two headings describe the good in part. These clips are 
described in heading 3926, HT = S, as other articles of plastics, and heading 8308, 
HTSUS, as clasps of base metal. As the plastic clips are prima facie classifiable in more 
than one heading, it is necessary to resort to GRI 2 

GRI 2(a) does not apply. GRI 2(b), in pertinent part, provides 


“Any reference in a heading to a material or substance shall be taken to include a ref- 
erence to mixtures or combinations of that material or substance with other materi- 
als or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3 


GRI 3 provides, “when, by application of Rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods * * *, those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete or precise description of the goods.” 

GRI 3(b) provides, in pertinent part: 

“(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, , which cannot be classified by reference to 3(a), shall be clas- 
sified as if they consisted of the material or component which gives them their 
essential character, insofar as this criterion is applicable.” 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositiv e or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989) 

EN V to GRI 3(a), in pertinent part, provides that: 

“when two or more headings each refer to part only of the materials contained in 
mixed or composite goods * * * those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise descrip- 
tion than the others. In such cases, the classification shall be determined by [GRIs] 
3(b) or 3(c).” 


The subject goods are those in which different materials or components form a practi- 
cally inseparable whole. We must, therefore, resort to GRI 3(b) 

EN VII to GRI 3(b), provides that, in 

“all these cases the goods are to be classified as if they consisted of the material or 
component which gives them their essential character, insofar as this criterion is ap- 
plicable.” 

The term “essential character” is not defined within the HTSUS, GRIs or ENs. EN VIII 
to GRI 3(b), however, provides the following guidance: 

“(t]he factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role of a constituent material 
in relation to the use of the goods.” 

Each clip has two — sides that form a baseline edge where the two sides meet, and 
only its spring is made of base metal. Merriam-Webster’s Collegiate Dictionary, 10‘ Ed., 
(1999) (p. 211), defines a “clasp” as: “a device (as a hook) for holding objects or parts to- 
gether[.]” 

EN 83.08 (p. 1378), in pertinent part, provides that the heading includes: 


“(C) Clasps, fasteners, and frames with clasps, for handbags, purses, br ief- -cases, 
executive-cases or other travel goods, or for books or wrist-watches; * * * 
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EN 83.08(C) describes clasps of base metal used to securely close or join the sides or ends 
of a good together (e.g., briefcases). Thus, the sides of a briefcase, which when left open 
leave the briefcase’s interior and contents exposed, are held securely closed by the inter- 
connecting parts of a metal clasp mounted at corresponding points on each side of the case 
Unlike the goods described in the heading and EN 83.08(C) the subject plastic clips are not 
designed to secure a good closed, or secure its contents. The subject clips are designed to be 
attached to light correspondence or small pieces of notepaper to organize them. The metal 
spring in each clip improves the good’s capacity to remain in place once it is attached to the 
article it is intended to highlight. Thus, although each clip has a metal spring, its function 
does not make the subject goods clasps of base metal described in heading 8308, HTSUS 

Heading 3926, HTSUS, in pertinent part, provides for “[o]ther articles of plastics[.]” 
Fach clip is made of plastic except for its spring. Nearly the entire article is plastic in terms 
of bulk, quantity, and weight. 

In NY H80473, we viewed the clips’ metal spring as imparting the essential character, 
and therefore, they were classified as a clasp of base metal described in heading 8308, 
HTSUS. We are now of the view that these clips are predominately of plastic, which im- 
parts their essential character, and should be classified accordingly. 

EN 39.26, in pertinent part, provides that the heading “covers articles * * * [that] in- 
clude: (5) Paperweights, paper-knives, blotting pads, pen-rests, bookmarks, etc.” The 
goods described in EN 39.26 are of a kind used on a table or desk, at the office, school, or 
home to organize paperwork. As noted, the subject clips have a function complementary to 
these goods. 

At GRI 3(b), we find that the subject plastic clips are classifiable in heading 3926, 
HTSUS, which provides for, in pertinent part, “other articles of plastics * * * [.]” 


Holding: 

Based on the foregoing findings, at GRI 3(b), the subject plastic clips, each with a metal 
spring are classifiable in subheading 3926.90.98, HTSUS, which provides for “[o]ther ar- 
ticles of plastics and articles of other materials of headings 3901 to 3914: Other: Other[.]” 


Effect on Other Rulings: 
NY H80473, dated May 11, 2001, is modified. 
MYLEs B. HARMON, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT N] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC 
CLA-2 RR:CR:GC 966180 BJB 
Category: Classification 
Tariff No. 3926.90.98 
Ms. LORIANNE ALDINGER 
RITE AID CORPORATION 
30 Hunter Lane 
Camp Hill, PA 17011 


Re: Modification of NY H80474; Plastic clips with metal springs. 


DEAR Ms. ALDINGER 

This is in reference to New York Ruling H80474, which the Director, Customs National 
Commodity Specialist Division, New York, New York, issued to you on May 11, 2001. This 
ruling concerned the classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of several articles, including plastic clips, each with a metal spring 

We have reviewed the rulingin NY H80474, and have determined the classification with 
respect to the subject plastic clips is incorrect. This ruling modifies NY H80474 with re- 
spect to these goods and sets forth the correct classification 
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identified as “plastic clips” each with a metal spring, packaged 
witho ther r including: backpacks made of textile material of man-made fibers, a pad 
of paper, viny haienial metal paper clips, plastic clothespins, plastic rings, rubber bands 
and two felt-tipped pens. Customs determined that these goods were not adapted to one 
another, and not put up to meet one particular need or carry out a specific activity. Thus, as 
goods not put up together to meet a particular need, or carry out a specific activity, they 
were not a set as provided for under the HTSUS, and each good was classified separately. 
In NY H80474, the subject clips were classified under subheading 8308.90.90, HTSUS, 
which provides for, “[c]lasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and 
the like and parts thereof, of base metal, of a kind used for * or other madeup articles; 
tubular or bifurcated rivets of base metal; beads and spangles of base metal: Other, includ- 
ing parts: Other| 


sue. 

Whether the subject plastic clips with metal springs are classifiable as clasps of base 
metal under oodins 8308, HTSUS, or an other articles of plastics under heading 3926, 
HTSUS? 


Law and Analysis 
Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs). Under General Rule of Interpretation (GRI) 1, HTSUS 
goods are to be classified according to the terms of the headings and any relative section or 
chapter notes, and provided the headings or notes do not require otherwise, according to 
GRils 2 through 6 
The HTSUS (2003) provisions under consideration are as follows 
3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914 
3926.90 Other 


3926.90.98 Other 


Clasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for * * * or other 
madeup articles; tubular or bifurcated rivets of base metal; beads and 
spangles of base metal 

8308.90 Other, including parts 
8308.90.90 Other 


As noted above, in NY H8047 4, at tGRI 1, the reap plastic clips were classified under 
subheading 8308.90.90, HTSUS s “[c]lasps «* * of base metal, * * *: Other, including 
parts: Other[.]” However, at GRI . two headings describe the ad in part. These clips 
are described in heading 3926, HTSUS, as other articles of plastics, and heading 8308, 
HTSUS, as clasps of base metal. As the plastic clips are prima facie classifiable in more 
than one heading, it is necessary to resort to GRI 2 

GRI 2(a) does not apply. GRI 2(b), in pertinent part, provides: 

“Any reference in a heading to a material or substance shall be taken to include a ref- 
erence to mixtures or combinations of that material or substance with other materi- 
als or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3.’ 


GRI 3 provides, “when, by application of Rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods * * *, those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete or precise description of the goods.” 
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GRI 3(b) provides, in pertinent part: 

‘(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, * * *, which cannot be classified by ee eee shall be clas- 
sified as if they consisted of the material or component which gives them their 
essential character, insofar as this criterion is applicable.’ 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 3! 5128 (Aug. 23, 1989) 

EN V to GRI 3(a), in pertinent part, provides that 

“when two or more headings each refer to part -—_ of the materials contained in 
mixed or composite goods * * * those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise descrip- 
tion than the others. In such cases, the classification shall be determined by [GRIs] 
3(b) or 3(c).” 

The subject goods are those in which different materials or ee form a practi- 
cally ee able whole. We must, therefore, resort to GRI 3 

EN VII to GRI 3(b), provides that, in 

“all these cases the goods are to be classified as if = 2y consisted of the material or 
component which gives them their essential character, insofar as this criterion is ap- 
plicable.” 

The term “essential character” is not defined within the HTSUS, GRIs or ENs. EN VIII 
to GRI 3(b), however, provides the following guidance: 

“(t]he factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role ofa constituent material 
in relation to the use of the goods.” 


Each clip has two plastic sides that form a baseline eds ge where the two sides meet, and 
only its ae is aa of base metal. Merriam-Webster’s Collegiate Dictionary, 10° Ed., 


(1999) (p. 211), defines a “clasp” as: “a device (as a hook) for holding objects or parts to- 
gether[.]” 

EN 83.08 (p. 1378), in pertinent part, provides that the heading includes: 

C) Clasps, fasteners, and frames with clasps, for handbags, purses, brief-cases, 
executive-cases or other travel goods, or for books or wrist-watches; * * *.” 

EN 83.08(C) describes clasps of base metal used to securely close or join the sides or ends 
of a good together (e.g., briefcases). Thus, the sides of a briefcase, which when left open 
leave the briefcase’s interior and contents exposed, are held securely closed by the inter- 
connecting parts of a metal clasp mounted at ite ape ennai each side of the case. 
Unlike the goods described in the heading and EN 83.08(C) the subject plastic clips are not 
designed to secure a good closed, or secure its contents. The subject clips are designed to be 
attached to light correspondence or small pieces of notepaper to organize them. The metal 
spring in each clip improves the good’s capacity to remain in place once it is attached to the 
article it is intended to highlight. Thus, although each clip has a metal spring, its function 
does not make the subject goods clasps of base metal described in heading 8308, HTSUS. 

Heading 3926, HTSUS, in pertinent part, provides for “[o]ther articles of plastics[.]” 
Each clip is made of plastic except for its spring. Nearly the entire article is plastic in terms 
of bulk, quantity, and weight 

In NY H80474, we viewed the clips’ metal spring as imparting the essential character, 
and therefore, they were classified as clasps of base metal described in heading 8308, 
HTSUS. We are now of the view that these clips are predominately of plastic, which im- 
parts their essential character, and should be classified accordingly. 

EN 39.26, in pertinent part, provides that the heading “covers articles * * * [that] in- 
clude: (5) Paperweights, paper-knives, blotting pads, pen-rests, bookmarks, etc.” The 
goods described in EN 39.26 are of a kind used on a table or desk, at the office, school, or 
home to organize paperwork. As noted, the subject clips have a function complementary to 
these goods 

At GRI 3(b), we find that the subject plastic clips are classifiable in heading 3926 
HTSUS, which provides for, in pertinent part, “other articles of plastics * * * [.]” 
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Holding 


Based on the foregoing findings, at GRI 3(b), the subject plastic clips with metal springs 
are classifiable in subheading 3926.90.98, HTSUS, which provides for “[o]ther articles of 


plastics and articles of other materials of headings 3901 to 3914: Other: Other[.]” 


Effect on Other Rulings 
NY H80474, dated May 11, 2001, is modified 
MYLES B. HARMON, 
Director, 
Commercial Rulings Division 


[ATTACHMENT O] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 966181 BJB 
Category: Classification 
Tariff No. 3926.90.98 
Ms. LAUREN HONG 
THE DISNEY STORE, INC 
101 North Brand Boulevard, Suite 1000 
Glendale, CA 91203-2671 


RE: Modification of NY D82271; Plastic clip with metal spring 


DEAR Ms. HONG 

This is in reference to New York Ruling D82271, which the Director, Customs National 
Commodity Specialist Division, New York, New York, issued to you on September 25, 
1998. This ruling concerned the classification, under the Harmonized Tariff Schedule of 
the United States (HTSUS), of several articles, including a plastic clip with a metal spring 

We have reviewed the rulingin NY D82271, and have determined the classification with 
respect to the subject plastic clip isincorrect. This ruling modifies NY D82271 with respect 
to this good and sets forth the correct classification. 


Facts 

The merchandise was identified asa “plastic clip with metal spring,” packaged with oth- 
er goods, including: 2 pencils, 9 felt-tipped markers, a plastic ruler, a pencil sharpener, a 
pair of plastic scissors, and a molded plastic carrying case. Although packaged together, 
Customs determined that these goods were not put up together to meet a particular need, 
or carry out aspecific activity. Therefore, these goods were not a set as provided for under 
the HTSUS, and each good was classified separately 

In NY D82271, the subject clip was classified under subheading 8308.90.90, HTSUS, 
which provides for, “[c]lasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and 
the like and parts thereof, of base metal, of a kind used for * * * or other madeup articles; 
tubular or bifurcated rivets of base metal; beads and spangles of base metal: Other, includ- 
ing parts: Other[.]” 
Issue: 

Whether the subject plastic clip with metal spring is classifiable as a clasp of base metal 
under heading 8308, HTSUS, or an other article of plastics under heading 3926, HTSUS? 
Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs). Under General Rule of Interpretation (GRI) 1, HTSUS, 
goods are to be classified according to the terms of the headings and any relative section or 
chapter notes, and provided the headings or notes do not require otherwise, according to 
GRiIs 2 through 6. 
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The HTSUS (2003) provisions under consideration are as follows 
3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914 
3926.90 Other 


3926.90.98 Other 


8308 Clasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for * * * or other 
madeup articles; tubular or bifurcated rivets of base metal; beads and 
spangles of base metal: 

8308.90 Other, including parts: 

8308.90.90 Other 


As noted above, in NY D82271, at GRI 1, the subject plastic clip was classified under 
subheading 8308.90.90, HTSUS, as “[c]lasps * * *, of base metal, * * *: Other, including 
parts: Other[.]” However, at GRI 1, two headings describe the good in part. This clip is 
described in heading 3926, HTSUS, as an other article of plastics, and heading 8308, 
HTSUS, as aclasp of base metal. As the plastic clip is prima facie classifiable in more than 
one heading, it is necessary to resort to GRI 2 

GRI 2(a) does not apply. GRI 2(b), in pertinent part, provides 


“Any reference in a heading to a material or substance shall be taken to include a ref- 
erence to mixtures or combinations of that material or substance with other materi- 
als or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3.” 


GRI 3 provides, “when, by application of Rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods * * *, those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete or precise description of the goods.” 

GRI 3(b) provides, in pertinent part: 

“(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, * * *, which cannot be classified by reference to 3(a), shall be clas- 
sified as if they consisted of the material or component which gives them their 
essential character, insofar as this criterion is applicable.” 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide a commentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989). 

EN V to GRI 3(a), in pertinent part, provides that 

“when two or more headings each refer to part only of the materials contained in 
mixed or composite goods * * * those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise descrip- 
tion than the others. In such cases, the classification shall be determined by [GRIs] 
3(b) or 3(c).” 


The subject good is one in which different materials or components form a practically 
inseparable whole. We must, therefore, resort to GRI 3(b) 
EN VII to GRI 3(b), provides that, in 
“all these cases the goods are to be classified as if they consisted of the material or 
component which gives them their essential character, insofar as this criterion is ap- 
plicable.” 
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The term “essential char: s not defined within the HTSUS, GRIs or ENs. EN VIII 

to GRI 3(b), however, provides the following guidance 
t]he factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role of aconstituent material 


in relation to the use of the goods 


his clip has two plastic sides that form a baseline edge where the two sides meet, and 
only its spring is made of base metal. Merriam-Webster’s Collegiate Dictionary, 10¢ Ed., 
1999) (p. 211), defines a “clasp” as: “a device (as a hook) for holding objects or parts to- 
gether[.]” 
EN 83.08 (p. 1378), in pertinent part, provides that the heading includes 
C) Clasps, fasteners, and frames with clasps, for handbags, purses, brief-cases, 


executive-cases or other travel goods, or for books or wrist-watches; * 


EN 83.08(C) describes clasps of base metal used to securely close or join the sides or ends 
of a good together (e.g., briefcases). Thus, the sides of a briefcase, which when left open 
leave the briefcase’s interior and contents exposed, are held securely closed by the inter- 
connecting parts of a metal clasp mounted at corresponding pointson each side of the case 
Unlike the goods described in the heading and EN 83.08(C) the subject plastic clip is not 
designed to secure a good closed, or secure its contents. The subject clip is designed to be 
attached to light correspondence or small pieces of notepaper to organize them. The metal 
spring improves the clip’s capacity to remain in place once it is attached to the article it is 
intended to highlight. Thus, although this clip has a metal spring, its function does not 
make the subject good a clasp of base metal described in heading 8308, HTSUS 

Heading 3926, HTSUS, in pertinent part, provides for “[o]ther articles of plastics[.]” 
This clip is made of plastic except for its spring. Nearly the entire article is plastic in terms 
of bulk, quantity, and weight 

In NY D82271, we viewed this clip’s metal spring as imparting its essential character, 
and therefore, it was classified as a clasp of base metal described in heading 8308, HTSUS 
We are now of the view that thisclip is predominately of plastic, which imparts its essential 
character, and should be classified accordingly. 

EN 39.26, in pertinent part, provides that the heading “covers articles * * * [that] in- 
clude: (5) Paperweights, paper-knives, blotting pads, pen-rests, bookmarks, etc.” The 
goods described in EN 39.26 are of a kind used on a table or desk, at the office, school, or 
home to organize paperwork. As noted, the subject clip has a function complementary to 
these goods 

At GRI 3(b), we find that the subject plastic clip is classifiable in heading 3926, HTSUS, 
which provides for, in pertinent part, “other articles of plastics * * * [.]” 


Holding: 


Based on the foregoing findings, at GRI 3(b), the subject plastic clip with metal spring is 
classifiable in subheading 3926.90.98, HTSUS, which provides for “[o]ther articles of plas- 
tics and articles of other materials of headings 3901 to 3914: Other: Other[.]” 


Effect on Other Rulings 
NY D82271, dated September 25, 1998, is modified 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT P] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 966182 BJB 
Category: Classification 
Tariff No. 3926.90.98 


Ms. LAUREN HONG 


THE DISNEY STORE, IN« 
101 North Brand Boulevard, Suite 1000 
Glendale, CA 91203-2671 


Re: Modification of NY C86939; Plastic clip with metal spring 


DEAR Ms. HONG 

This is in reference to New York Ruling C86939, which the Director, Customs National 
Commodity Specialist Division, New York, New York, issued to you on April 28, 1998. This 
ruling concerned the classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of several articles, including a plastic clip with a metal spring. 

We have reviewed the rulingin NY C86939, and have determined the classification with 
respect to the subject plastic clip is incorrect. This ruling modifies NY C86939 with respect 
to this good and sets forth the correct classification 


Facts 

The merchandise was identified as a “plastic clip with metal spring,” packaged with oth- 
er goods, including: forty sheets of heart-shaped memo paper, a pencil sharpener, two pen- 
cils, aruler, an eraser, and achild’s molded plastic carrying case. The carrying case, though 
heart-shaped, was not specially shaped or fitted to contain the other articles. Customs de- 
termined that the carrying case was of a type used to contain and transport any of a num- 
ber of a child’s possessions. Customs held that these goods were not mutually 
complementary, not adapted to one another, and not put up to meet one particular need or 
carry out a specific activity. Therefore, these goods were not a set as provided for under the 
HTSUS, and each good was classified separately. 

In NY C86939, the subject clip was classified under subheading 8308.90.90, HTSUS, 
which provides for, “[c]lasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and 
the like and parts thereof, of base metal, of a kind used for * * * or other madeup articles; 
tubular or bifurcated rivets of base metal; beads and spangles of base metal: Other, includ- 
ing parts: Other[.]’ 


Issue: 
Whether the subject plastic clip with metal spring is classifiable as a clasp of base metal 
under heading 8308, HTSUS, or an other article of plastics under heading 3926, HTSUS? 


Law and Analysis 
Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs). Under General Rule of Interpretation (GRI) 1, HTSUS, 
goods are to be classified according to the terms of the headings and any relative section or 
chapter notes, and provided the headings or notes do not require otherwise, according to 
GRIs 2 through 6 
The HTSUS (2003) provisions under consideration are as follows: 
3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914 
3926.90 Other: 
3926.90.98 Other 


* 


8308 Clasps, frames with clasps, buckle clasps, hooks, eyes, eyelets and the 
like and parts thereof, of base metal, of a kind used for * * * or other 
madeup articles; tubular or bifurcated rivets of base metal; beads and 
spangles of base metal 

8308.90 Other, including parts: 

8308.90.90 Other 
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As noted above, in NY C86939, at GRI 1, the subject plastic clip was classified under sub- 
he pading 8 308.90.90, HTSUS, as “[c]lasps* * *, of base metal, Other, including parts 
Other[.]” However, at GRI 1, two headings describe the good in part. This clip is described 
in heading 3926, HTSUS, as an other article of plastics, and heading 8308, HTSUS, as a 
clasp of base metal. As the plastic clip is prima facie classifiable in more than one heading, 
it is necessary to resort to GRI 2 

GRI 2(a) does not apply. GRI 2(b), in pertinent part, provides 

“Any reference in a heading to a material or substance shall be taken to include a ref- 
erence to mixtures or combinations of that material or substance with other materi 
als or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3.” 


GRI 3 provides, “when, by application of Rule 2(b) or for any other reason, goods are 
prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods , those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete or precise description of the goods.” 


GRI 3(b) provides, in pertinent part 
‘(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, which cannot be classified by reference to 3(a), shall be clas- 
sified as if they consisted of the material or component which gives them their 
essential character, insofar as this criterion is applicable.” 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings suhoees believes the ENs should always be consulted. See T.D. 89-80, 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989) 

EN V to GRI 3(a), in pertinent part, provides that: 

“when two or more headings each refer to part only of the materials contained in 
mixed or composite goods * * * those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise descrip- 
tion than the others. In such cases, the classification shall be determined by [GRIs] 
3(b) or 3(c) 


The subject good is one in which different materials or components form a practically 
inseparable whole. We must, therefore, resort to GRI 3(b) 
EN VII to GRI 3(b), provides that, in 
“all these cases the goods are to be classified as if they consisted of the material or 
component which gives them their essential character, insofar as this criterion is ap- 
plicable.” 


The term “essential character” is not defined within the HTSUS, GRIs or ENs. EN VIII 
to GRI 3(b), however, provides the following guidance: 
“(t]he factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role ofa constituent material 
in relation to the use of the goods.” 


This clip has two plastic sides that form a baseline edge where the two sides meet, and 
only its spring is made of base metal. Merriam-Webster’s Collegiate Dictionary, 10‘ Ed., 
(1999) (p. 211), defines a “clasp” as: “a device (as a hook) for holding objects or parts to- 
gether[.]” 

EN 83.08 (p. 1378), in pertinent part, provides that the heading includes: 


“(C) Clasps, fasteners, and frames with clasps, for handbags, purses, brief- -cases, 


executive-cases or other travel goods, or for books or wrist-watches; 
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EN 83.08(C) describes clasps of base metal used to securely close or join the sides or ends 
of a good together (e.g., briefcases). Thus, the sides of a briefcase, which when left open 
leave the briefc s interior and contents exposed, are held securely closed by the inter- 
connecting parts of ameta sp mounted at corresponding points on each side of the case 

1 the subject plastic clip is not 


Unlike the goods described in the heading and EN 83.08(( 
de signed to secure a good closed, or secure its contents. The subject clip is designed to be 


attached to light Sa pa Nn i tp aper to organize them. The metal 

spring improves the « ip S capz Ac ity to remain In place once it is attached to the article it is 

tended to highlight. Thi Ithough this clip has a metal spring, its function does not 
he subject good a dam of base metal described in heading 8308, HTSUS 

HTSUS, in pertinent part, provides for “[o]ther articles of plastics[.]” 

of plastic except for its spring. Nearly the entire article is plastic in terms 


of bulk, quantity, and v 

1 NY C86939, we viewed this clip’s metal spring as imparting its essential character. 
and therefore, it was classified as a clasp of base metal described in heading 8308, HTSUS 
We ire now of the view that thisclip is predominately of plastic, which imparts its essential 
character, and should be classified accordingly. 

EN 39 ie. in pertinent part , provides that the heading “covers articles * * * [that] in- 
clude: (5) Paperwe ts, paper-knives, blotting pads, pen-rests, bookmarks, etc.” The 
goods ‘dene ribed in EN 39.26 are of a kind used on a table or desk, at the office, school, or 
home to organize paperwork. As noted, the subject clip has a function complementary to 
these goods 

At GRI 3(b), ind that the subject plastic clip is classifiable in heading 3926, HTSUS, 


which provides for, in pertinent part, “other articles of plastics 


Holding 

Based on the foregoing findings, at GRI 3(b), the ange plastic clip with metal spring is 
classifi >in subheading 3926.90.98, HTSUS, which provides for “[o]ther articles of plas- 
tics and articles of other materials of headings 3901 to 3914: Other: Other[.]” 


Effect on Other Rulings 
NY C86939, dated April 28, 1998, is modified 
MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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INDORAMA CHEMICALS (THAILAND) LTD., SINOCHEM INTERNATIONAL FURAN 
CHEMICALS, ET AL., PLAINTIFFS v. US. INTERNATIONAL TRADE 
COMMISSION, DEFENDANT 


Consolidated Court No. 01-00305 
[Plaintiffs’ motions for judgment upon the agency record are denied. ] 
(Dated September 4, 2002) 


Kalik Lewin (Martin J. Lewin and Adam S. Apatoff), Washington, D.C., for Plaintiff In- 
dorama Chemicals (Thailand) Ltd. 

Aitken Irvin Berlin & Vrooman, LLP (Bruce Aitken), Washington, D.C., for Plaintiffs Si- 
nochem International Furan Chemicals, et al. 

Lyn M. Schlitt, General Counsel, United States International Trade Commission; 
James M. Lyons, Deputy General Counsel, United States International Trade Commis- 
sion; Charles A. St. Charles, Attorney, Office of the General Counsel, United States Inter- 
national Trade Commission, for Defendant. 


OPINION 


CARMAN, Chief Judge: This consolidated action comes before the 
Court on Plaintiffs’ respective motions for judgment upon the agency 
record pursuant to USCIT R. 56.2. Plaintiffs Indorama Chemicals 
(Thailand) Ltd. (“Indorama”) and Sinochem International Furan 
Chemicals, et al. (“Sinochem”) seek review of the International Trade 
Commission’s (“ITC” or “Commission”) final affirmative determina- 
tions under Section 751(c) of the Tariff Act of 1930 (“the Act”), as 
amended, 19 U.S.C. § 1675(c) (2000), in the five-year review of the anti- 
dumping duty orders on furfury! alcohol (“FA”) from China and Thai- 
land. The ITC determined that revocation of the antidumping duty 
orders on FA from China and Thailand would be likely to lead to contin- 
uation or recurrence of material injury within a reasonably foreseeable 
time. See Furfuryl Alcohol From China and Thailand, Inv. Nos. 
731-TA-703 and 705 (Review) (Views of the Commission), USITC Pub. 
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3412 (April 24, 2001), Prop. List 2, Doc. 50, Def.’s Conf. App. Ex. 6. No- 
tice of the ITC’s final determination was published in the Federal Regis- 
ter at 66 Fed. Reg. 21,015 (Apr. 26, 2001) (Final Determination 
Indorama seeks review of the Commission’s determinations with re- 
spect to subject imports from Thailand and Sinochem seeks review of 
the Commission’s determination with respect to subject imports from 
China. Defendant, the International Trade Commission, opposes Plain 
tiffs’ motions. The Court has jurisdiction pursuant to 28 U.S.C 
§ 1581(c) (2000 
I. BACKGROUND 

On June 14, 1995 and July 18, 1995, the Commission determined that 
an industry in the United States was materially injured as a result of im- 
ports of FA sold at less than fair value (“LTFV”) from China and Thai 
land, respectively. See Furfuryl Alchohol from the People’s Republic of 
China and South Africa, Inv. Nos. 731-TA-703 and 704 (Final), USITC 
Pub. 2897 (June 1995); Furfuryl Alcohol from Thailand, Inv. No. 
731-TA-705 (Final), USITC Pub. 2909 (July 1999) (collectively “Origi- 
nal Determinations”). The Department of Commerce (“Commerce”) 
subsequently published antidumping (“AD”) duty orders covering the 
subject merchandise. See Notice of Antidumping Duty Order: Furfuryl 
Alcohol From the People’s Republic of China, 60 Fed. Reg. 32,302 (June 
21, 1995) (China Order); Amended Final Antidumping Duty Deter- 
mination and Order; Furfuryl Alcohol From Thailand, 60 Fed. Reg. 
38,035 (July 25, 1995) (Thailand Order) (collectively “AD Orders”). In 
the case of China, Commerce found margins ranging from 43.54 percent 
to 50.43 percent. See China Order, 60 Fed. Reg. at 32,302. In the case of 
Thailand, Commerce found a single margin of 7.82 percent for the sole 
producer, Indorama. See Thailand Order, 60 Fed. Reg. at 38,036. 

On May 1, 2000, the Commission instituted five-year sunset reviews 
pursuant to 19 U.S.C. § 1675(c) to determine whether revocation of the 
AD Orders on imports of FA from China and Thailand would be likely to 
lead to continuation or recurrence of material injury. See Furfuryl Alco- 
hol From China and Thailand, 65 Fed. Reg. 25,363 (Int’] Trade Comm’n 
May 1, 2000). On August 3, 2000, the Commission decided to conduct 
full reviews with respect to the AD Orders.! 

In the original investigation, the ITC defined the domestic industry as 
including a single company—QO Chemicals. In the five-year review, the 
Commission defined the domestic industry as including Great Lakes 
Chemical Corporation (“Great Lakes”), its successor in interest, Penn 
Specialty Chemicals, Inc. (“Penn”), which produces the like product for 
open market sales and internal consumption and toll produces for [{ ]], 
and Ferro Industries, which toll-produced for [[ |]. See Views of the Com- 
mission at 5-6. The foreign industries in the five-year review included, 
1) with respect to subject imports from Thailand, Indorama, the sole 


1 4 full review includes a public hearing, the issuance of questionnaires, and other procedures. Expedited reviews do 
not include such procedures. See 19 U.S.C. § 1675(C)(3); 19 C_ER. §§ 207.62-207.58 (2000) 
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producer of the subject merchandise in Thailand, and, 2) with respect to 
subject imports from China, Sinochem International Furan Chemicals 
Co., Ltd., Shandong Zhucheng Chemical Co., Ltd., Shandong Baofeng 
Chemicals Group, Corp., Linzi Organic Chemical Inc., Jilin Sanchun 
Chemical Plant Co., Ltd., Sinochem Hebei Fuheng Co., Ltd., Shanxi 
Province Gaoping Chemical Industry Co., Ltd., Qingdao Import and Ex- 
port Corp., and the China Chamber of Commerce of Metals, Minerals, 
and Chemicals, Chinese producers and exporters of the subject mer- 
chandise (collectively “Sinochem”). See id. 

Pursuant to 19 U.S.C. § 1675a(a)(7), the Commission elected to cumu- 
late likely volume and price effects from China and Thailand after find- 
ing that the reviews of the AD Orders were (1) initiated on the same day; 
(2) the subject imports from each country would be likely to have a dis- 
cernible adverse impact on the domestic industry if the AD Orders were 
revoked; and (3) there would likely be a reasonable overlap of competi- 
tion among the subject imports from the two countries and the domestic 
like product in a reasonably foreseeable time. See id. at 8-13. On April 
24, 2001, the ITC concluded that revocation of the AD Orders on imports 
of FA from China and Thailand, considered cumulatively, would be like- 
ly to lead to continuation or recurrence of material injury to the domes- 
tic FA industry within a reasonably fereseeable time. See id. at 138-25 
Therefore, the AD Orders remain in place. See 19 U.S.C. § 1675(d)(2). 

Plaintiffs challenge the following ITC determinations: (1) the Com- 
mission’s decision to cumulate imports from China and Thailand; and 
(2) the Commission’s determination that revocation of the AD Orders 
on imports from China and Thailand is likely to result in a continuation 
or recurrence of material injury. 


II. STANDARD OF REVIEW 


This Court must sustain the Commission’s determination in a full 
five-year review unless it is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (2000). Substantial evidence is “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Matsushita Elec. Indus. Co., Ltd. v. United States, 750 F2d 
927, 933 (Fed. Cir. 1984) (quoting Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 229 (1938)). “The possibility of drawing two inconsistent con- 
clusions from the [same] evidence does not” mean that the agency’s 
finding is unsupported by substantial evidence. Consolo v. Federal Mar. 
Comm’n, 383 U.S. 607, 620 (1966). The Commission’s determination 
will not be overturned merely because the plaintiff “is able to produce 
evidence * * * in support of its own contentions and in opposition to the 
evidence supporting the agency’s determination.” Torrington Co. v. 
United States, 745 F. Supp. 718, 723 (1990) (internal quotation omitted), 
aff'd, 938 F2d 1276 (Fed. Cir. 1991). 
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III. Discussion 

A. The Commission’s Decision to Cumulate Subject Imports From China 

and Thailand Was Supported by Substantial Evidence on the Re- 

cord and Otherwise in Accordance With Law 
1. Contentions of the Parties 
(a) Plaintiff Indorama 

Plaintiff Indorama contends the ITC’s decision to cumulate subject 

imports from China and Thailand is unsupported by substantial evi- 
dence, or otherwise not in accordance with law. Indorama argues the 
Commission erred in (1) determining that subject imports from Thai- 
land would be likely to have a “discernible adverse impact” on the do- 
mestic industry if the order against subject imports from Thailand were 
revoked, and (2) finding a reasonable overlap of competition likely 
would exist between the subject imports from Thailand and the domes- 
tic like product if the order were revoked. 


(i) Discernible Adverse Impact 

Indorama contends the factors cited by the Commission to support its 
determination do not establish that revocation of the AD Orders would 
have a discernible adverse impact on the domestic industry. Specifically, 
Indorama questions the Commission’s reliance on the Thai industry’s 
large production capacity relative to the U.S. market, export orienta- 
tion, and significant U.S. market share. Indorama argues the mere abili- 
ty of the foreign industry to increase exports to the U.S. and the fact the 
foreign industry is “export oriented” do not demonstrate that revoca- 
tion of an order against imports of that industry would have an adverse 
impact. 

Instead, Indorama contends despite the presence of the AD Orders, 
the record shows the Thai producer had been selling into the U.S. FA 
market [[ ]].2 Additionally, Indorama contends the [[ ]]. Further, Indora- 
ma notes the record established that as the sole Thai producer, Indora- 
ma [[ ]]. Finally, Indorama contends there is [[ ]]. 


(ti) Reasonable Overlap of Competition 

Indorama makes two arguments in support of its contention that the 
Commission erred in finding a reasonable overlap of competition be- 
tween the subject imports from Thailand and the domestic like product 
likely would exist if the order were revoked: (1) the U.S. market for FA is 
more segmented than it was during the original investigation; and (2) 
FA imported from Thailand and domestic FA do not compete in the U.S. 
market. 

Indorama argues that at the time of the original investigation, the do- 
mestic producer sold FA to all segments of the U.S. market—both large 
producers that used FA to produce furan resins, as well as smaller 
wholesalers and specialty distributors. Indorama notes that the market 
structure for FA in the U.S. has changed dramatically over the life of the 


21, || See Prehearing Staff Report at IV-4, Indorama’s Conf. App. Ex. 2 at 5 
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AD Orders. As a result, Indorama asserts, imports from Thailand cur- 
rently supply the requirements for [[ ]], while the domestic producer, 
however, competes solely in the smaller wholesaler and specialty dis- 
tributor market. 

Indorama argues that the Commission erred when it concluded there 
was likely to be a reasonable overlap of competition because its conclu- 
sion was based solely on the domestic producer’s assertion that it [[ ]].3 
Indorama asserts the record strongly suggests that the domestic pro- 
ducer is neither interested nor able to sell into this market segment. 
Instead, Indorama urges, the domestic producer has maintained a 
three-pronged strategy of focusing on internal consumption of FA for its 
primary derivatives business, tolling FA, and selling to small distribu- 
tors. This practice has served the domestic producer very well, Indora- 
ma argues, therefore there is no incentive for the domestic producer to 
change this [[ ]] and well-performing business strategy and end the toll- 
ing agreement. 

(b) Plaintiff Sinochem 

Because the Court finds Sinochem’s arguments in this matter sub- 
stantially similar to those presented by the Indorama, the Court will not 
recount them in this opinion, although they have been duly considered. 


(b) Defendant 
Defendant contends the Commission’s exercise of discretion to cumu- 
late imports from China and Thailand was supported by substantial evi- 


dence on the record and otherwise in accordance with law. Defendant 
contends the Commission correctly found that revocation of the AD Or- 
ders would likely have a discernible adverse impact on the domestic in- 
dustry, and that sales of the domestic like product and subject imports 
would likely overlap within a reasonably foreseeable time. 


(i) Discernible Adverse Impact 

Defendant argues Indorama ignores the standard of review and is 
seeking to have this Court reweigh the record evidence. Defendant out- 
lines the multiple findings upon which the Commission based its affir- 
mative determination, asserting that Plaintiffs do not contest the 
majority of those findings. 

Defendant then makes three arguments refuting Indorama’s main 
contentions. First, Defendant refutes Indorama’s contention that “ex- 
port orientation” and export shifting alone are not enough to support a 
finding of discernible adverse impact. Defendant points to the multiple 
findings made by the Commission to demonstrate it did not base its dis- 
cernible adverse impact determination “solely” upon the findings that 
the Thai producer is export oriented and has demonstrated an ability to 
increase exports to the U.S. Defendant also argues that the pattern of 
imports from Thailand supports a finding that the Thai producers are 


3 Generally, under a tolling arrangement the tollee supplies raw material to the toller, which produces the product 
for a fee. Usually, the tollee pays to the toller only a fabrication fee and the price of the materials it did not supply. See, 
e.g., Brass Sheet and Strip from France, Italy, Sweden and West Germany, Inv. No. 701-TA-270 (Final), 731-TA-311, 
312, and 315 (Final), USITC Pub. 1930 (Dec. 1986). 
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able to shift their exports among various export markets. The ITC notes 
this Court has expressly affirmed the Commission’s reliance upon sub- 
ject producers’ strong export orientation and ability to increase exports 
to the U.S. in assessing the likely potential volume of subject imports in 
the context of a threat of material injury determination. Defendant pos- 
its, therefore, because the Commission was operating under the “immi- 
nent” threat standard in the case affirmed by this Court, it follows that 
the finding of likely increased imports would be supported here in a five- 
year review where the Commission is operating under the “reasonably 
foreseeable time” standard. 

Second, Defendant refutes Indorama’s assertion that its exports have 
been constant since the AD duty order was issued, arguing that it simply 
is not true. Defendant argues even the incorrect data offered by Indora- 
ma demonstrate [[ ]] fluctuations in imports from Thailand from year to 
year and a [[ ]] increase for the final two years of the four year period, 
further highlighting Indorama’s ability to shift exports. 

Third, Defendant contends the record supports the Commission’s 
finding that unit values of the Thai product were consistently lower 
than the domestic unit values throughout the period of review. Defen- 
dant notes product fungibility and the importance of price have allowed 
the low-priced subject imports from Thailand to capture a significant 
share of the U.S. market since 1998. Based upon this, Defendant argues, 
the Commission correctly concluded that in the event of revocation of 
the order, Thai producers have considerable incentive to enter the U.S. 
market and engage in aggressive pricing to recapture market share. 
Contrary to Indorama’s objections, Defendant asserts the Commission 
reasonably relied upon average unit value data for the domestic and 
Thai product in the Commission staff report because FA is a commodity 
product sold in a single grade. Defendant notes Indorama’s objections to 
the price/quantity differences between the Thai and domestic like prod- 
uct focus on the Commission’s consideration of domestic producers oth- 
er than the current domestic producer, Penn. Defendant asserts 19 
U.S.C. § 1677(4)(A) authorizes the Commission to examine the average 
unit values of all the domestic producers over the five-year period of re- 
view, not just the current domestic producer, Penn. Defendant argues 
that the quantity differences cited by Indorama are not sufficient to 
demonstrate that the average unit values relied upon by the Commis- 
sion are invalid for the purpose of the Commission’s discernible adverse 
impact determination. 

Finally, Defendant argues Indorama’s suggestion that there can be no 
discernible adverse impact in this case because the U.S. industry [[ ]] is 
simply not persuasive. Defendant contends the fact that the U.S. indus- 
try [[ ]] reinforces rather than undermines the reasonableness of the 
Commission’s finding that removal of the order would have a discern- 
ible adverse impact on the domestic industry. 
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(it) Reasonable Overlap of Competition 

Defendant argues the Commission’s finding regarding likely chan- 
nels of distribution is supported by substantial record evidence. Defen- 
dant notes Indorama speaks extensively of the ways in which the US. 
industry today differs from the U.S. industry at the time of the original 
investigation (i.e., itis more segmented today). Defendant concedes that 
the industry and its participants have changed over time. Defendant 
contends, however, that Indorama fails to indicate any ways in which 
that fact affects the substantiality of the evidence supporting the Com- 
mission’s determination. 

Defendant argues that the Commission correctly determined that the 
Thai product is sold exclusively to large end users. Defendant also as- 
serts that the Commission correctly found that although only a small 
volume of the domestic like product is currently sold to end users, abun- 
dant record evidence indicated Penn intends [[ ]]. Thus, Defendant con- 
tends, the Commission’s conclusion that both the domestic like product 
and subject imports are likely to compete directly for sales to end users 
in the reasonably foreseeable future is supported by the record. 


2. Analysis 
Section 752(a) of the Act, as amended, sets forth the requirements for 
cumulation: 


For purposes of this subsection, the Commission may cumulatively 
assess the volume and effect of imports of the subject merchandise 


from all countries with respect to which reviews under section 
1675(b) or (c) of this title were initiated on the same day, if such im- 
ports would be likely to compete with each other and with domestic 
like products in the United States market. The Commission shall 
not cumulatively assess the volume and effects of imports of the 
subject merchandise in a case in which it determines that such im- 
ports are likely to have no discernible adverse impact on the domes- 
tic industry. 


19 U.S.C. § 1675a(a)(7). Cumulation is discretionary in sunset reviews, 
even if the Commission determines that the subject imports would be 
likely to compete with each other and with domestic like products in the 
United States market. See 19 U.S.C. § 1675a(a)(7) (“[T]he Commission 
may cumulatively assess the volume and effect of imports * * *.”) (em- 
phasis added); see also Eveready Battery Co. v. United States, 77 F Supp. 
2d 1327, 1331 (Ct. Int’! Trade 1999); Statement of Administrative Ac- 
tion, (“SAA”) accompanying H.R. REP No. 103-826, at 887, reprinted in 
1994 U.S.C.C.A.N. 4040, 4212. The statute prohibits cumulation, how- 
ever, if the Commission determines that imports of subject merchandise 
are likely to have “no discernible adverse impact” on the domestic in- 
dustry. 19 U.S.C. § 1675a(a)(7). In addition to these statutory require- 
ments the Commission analyzes the “overall similarities in the 
conditions of competition that would prevail if the finding and orders 
are revoked.” Certain Steel Wire Rope from Japan, Korea, and Mexico, 
USITC Pub. 3259, Inv. Nos. 731-TA-547, at 11 (Dec. 1999). 
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(a) Discernible Adverse Impact 

The logical starting point for a cumulation discussion is “discernible 
adverse impact,” because the Commission may not cumulatively assess 
the volume and effects of subject imports if it determines that such im- 
ports are “likely to have no discernible adverse impact on the domestic 
industry.” 19 U.S.C. § 1675a(a)(7). Noting that neither the statute nor 
the SAA provide specific guidance on what factors the Commission is to 
consider in making this determination, the Commission states it “gen- 
erally considers the likely volume of the subject imports and the likely 
impact of those imports on the domestic industry within a reasonably 
foreseeable time if the orders are revoked.” Views of the Commission 
at 7. 

The Commission concluded that “subject imports from [China and 
Thailand] would enter the U.S. market in sufficient quantities and at 
sufficiently low prices such that they would * * * likely have [a] discern- 
ible adverse impact on the domestic industry.” Jd. at 10. The Commis- 
sion made the following findings in support of its conclusion. With 
respect to conditions of competition: First, FA is a fungible commodity. 
See id. at 16. Second, the U.S. is the world’s largest FA market. See id. at 
17. Third, U.S. prices are higher than world prices. Despite an overall 
increase in the supply of FA and stagnant demand, U.S. prices have not 
declined as much as prices in the world market. See id. Fourth, three 
purchasers dominate the market and account for [[ ]] percent of the ap- 
parent U.S. consumption in 2000. See id. Fifth, both the three largest 
purchasers and the smaller purchasers base their purchasing decisions 
primarily on price. See id. 

With respect to volume and impact: First, industry capacity in Thai- 
land has grown since the original investigations and is [[ ]] to U.S. appar- 
ent consumption, while industry capacity in China has remained 
sizeable and [[ ]] U.S. apparent consumption.‘ See id. Second, the FA in- 
dustries in both China and Thailand devote considerable resources to 
export markets. In 2000, 57.5 percent of total shipments of FA were ex- 
ported from China, while the comparable figure for Thailand was [[ ]] 
percent. In 2000, subject imports from Thailand had a [[ ]] percent share 
of the value of the U.S. market. See id. at 9-10, 19-20. Third, subject pro- 
ducers have demonstrated an ability to shift exports between different 
markets, including between third country markets and the U.S. market. 
See id. at 20. Fourth, average unit values were consistently lower than 
the domestic unit values during the period of review. See id. at 21. 

Upon review, the Court finds that the Commission’s conclusion that 
Thai and Chinese imports of subject merchandise would have a discern- 
ible adverse impact on the domestic industry is supported by substantial 
evidence on the record. 


4 In 1994, production capacity in Thailand was [{ }] million pounds. In 2000, it had increased to || || million pounds 
See Views of the Commission at 9 n.32 (citing Confidential Final Staff Report at 1V-3, [V—4, Def.’s Conf. App. Ex. 5.). For 
the five responding Chinese producers, capacity has also grown over the last few years, from 49.3 million pounds in 
1996 to 54.5 million pounds in 2000. See id. at 19 n.85. By contrast, apparent U.S. consumption of FA in 2000 was || |] 
million pounds. See id. at 9 n.32 
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Plaintiffs make several arguments in an attempt to persuade the 
Court that the Commission’s determination is unsupported by substan- 
tial evidence. Plaintiffs, however, do not assert that the evidence upon 
which the Commission relied was not “such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” See 
Universal Camera Corp. v. United States, 340 U.S. 474, 477 (1951). 
Rather, the Plaintiffs request a reweighing of the evidence. 

Indorama’s assertion that export orientation and ability to shift ex- 
ports are not in themselves sufficient to support a finding of discernible 
adverse impact is without merit. As demonstrated above, the Commis- 
sion clearly relied upon multiple findings in making its determina- 
tion—the majority of which Indorama does not contest. 

In an apparent attempt to minimize the Commission’s finding with 
regard to its shifts in and out of the U.S. market, Indorama contends 
that its exports to the U.S. have been constant since the AD Orders were 
issued. However, as Defendant notes, this is simply untrue. Indorama 
exited the U.S. market in 1995 and 1996, immediately after the issuance 
of the AD Orders, and then resumed [[ ]] levels in 1998. See Conf. Final 
Staff Report at Table I-1, Def.’s Conf. App. Ex. 5 at 7. 

The Court finds, contrary to Indorama’s arguments, that there is sub- 
stantial evidence supporting the Commission’s findings that unit values 
of the Thai product were consistently lower than the domestic unit val- 
ues throughout the period of review. The Commission reasonably relied 
upon average unit value (“AUV”) data for the domestic and Thai prod- 
uct, explaining that average unit value data provide a reliable basis for 
price comparisons because FA is a fungible commodity product sold ina 
single grade. See Views of the Commission at 21 n.97. A comparison of 
the average unit values clearly illustrates the Commission’s finding: 
The average unit value per pound of U.S. shipments of the domestic 
product was $[[ ]] in 1998, $[[ ]] in 1999, and $[[ ]] in 2000, while the av- 
erage unit value of shipments of the subject product from Thailand was 
$[L ]] in 1998, $[[ ]] in 1999, and $[[ ]] in 2000. See Conf Final Staff Re- 
port at Table I-1 and App. C-1. 

Indorama suggests that its lower unit values are due to the fact that it 
sells to end users (implying larger quantities and quantity discounts) 
whereas Penn’s sales to end users are limited. These arguments are also 
without merit. The Commission examined the average unit values for 
the entire domestic industry,° not just Penn’s commercial sales, a prac- 
tice wholly consistent with the statute’s focus on producers as a whole. 
See 19 U.S.C. § 1677(4)(A). Furthermore, Indorama does not allege that 
the unit values used by the Commission were incorrect or not reflective 
of real prices. Indorama’s arguments neither allege nor meet its burden 
to “show, by hard evidence, that in this case falling AUV’s are not repre- 


5 Consistent with this, the average unit values of the domestic product did in fact include sales to end users. For 
example, || ||. See Penn Specialty Chemicals, Inc. Producer Questionnaire (Jan. 9, 2001), Prop. List 2, Doc. 90, at 6, 
Def.’s Conf. App. Ex. 9 at 2 
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sentative of falling prices.” U.S. Steel Group v. United States, 96 F.3d 
1352, 1366 (Fed. Cir. 1996). 

Finally, the Court rejects Indorama’s suggestion that the Commis- 
sion’s discernible adverse impact determination cannot occur because 
the U.S. industry [[ ]]. The fact that the industry is [[ ]] has no bearing on 
whether it will be [[ ]] ifthe order is revoked. Additionally, the Commis- 
sion noted that performance indicators for the domestic industry were 
mixed in the last three years, contributing to the conclusion that if the 
order were revoked, the imports from Thailand would be likely to havea 
discernible adverse impact on the domestic industry within a reason- 
ably foreseeable time. For the foregoing reasons this Court holds the 
Commission’s discernible adverse impact determination was supported 
by substantial evidence on the record and is otherwise in accordance 
with law. 


(b) Reasonable Overlap of Competition 


The Commission generally considers the following four factors in or- 
der to determine whether overlap of competition is likely: 


(1) the degree of fungibility between the imports from different 
countries and between imports and the domestic like product; 

(2) the presence of sales or offers to sell in the same geographical 
markets of imports from different countries and the domestic like 
product; 

(3) the existence of common or similar channels of distribution 
for imports from different countries and the domestic like product; 


and 
(4) whether the imports are simultaneously present in the mar- 
ket. 


See U.S. Steel Group—A Unit of USX Corp. v. United States, 873 F. Supp. 
673, 685 (Ct. Int’] Trade 1994), aff'd, 96 F3d 1352 (Fed. Cir. 1996); Fun- 
dicao Tupy, S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int’! Trade 
1988), aff'd, 859 F.2d 915 (Fed. Cir. 1988); see also SAA at 848 (citing 
with approval the analysis in Fundicao Tupy.). These factors are neither 
exclusive nor determinative. See Goss Graphics Sys., Inc. v. United 
States, 33 F Supp. 2d 1082, 1086 (Ct. Int’] Trade 1998). In finding that 
overlap of competition is likely, the Commission made affirmative deter- 
minations as to each factor. See Views ofthe Commission at 10-12. Indo- 
rama challenges only the finding relative to the third factor, channels of 
distribution. 

The Commission concluded that “in the reasonably foreseeable fu- 
ture both the domestic like product and subject imports are likely to 
compete directly for sales to end users.” Jd. at 11. In making this deter- 
mination, the Commission found that Thai subject imports are sold di- 
rectly to end users. See id. The Commission also found that while 
subject imports from China ceased immediately after the imposition of 
the AD Orders, subject imports from both China and Thailand had been 
sold to end users during the original investigation. Therefore, the Com- 
mission concluded that if China returned to the U.S. market, they would 
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likely sell to end users. See id. In relation to the domestic like product, 
the Commission found that while only a small volume is currently being 
sold to end users, the domestic producer Penn had [[ ]}]. See id. 

The Court finds there is substantial evidence on the record to support 
the Commission’s conclusion that the domestic like product and subject 
imports are likely to compete directly for sales to end users in a reason- 
ably foreseeable time. While forcefully made, Indorama’s arguments 
ask this Court to reweigh the record evidence and step into the shoes of 
the Commission, an invitation the Court declines to accept. Indorama’s 
contention revolves around whether Penn will actually [[ ]]. 

It is uncontested that Penn toll produces for another company, [[ ]]. 
See Conf. Final Staff Report at I-12, Def.’s Conf. App. Ex. 5. But the re- 
cord also demonstrates that Penn entered into this agreement because 
it was unfamiliar with the FA industry and needed some time to gain fa- 
miliarity. Penn’s Vice President testified that he and his partners knew 
little about the FA market when it acquired the business from Great 
Lakes in 1999 and viewed itself fortunate “to have this tolling opportu- 
nity to keep things moving along.” Hr’g Tr. (March 1, 2001), at at 59, 60, 
Public List 1, Doc. 56, Def.’s Public App. Ex. 2. Penn’s equity partners 
were “looking for something to buy a little bit of time to understand and 
be able to dig into some of these fine chemicals and solvents, furfury] al- 
cohol being one of them, and understand what [they] knew was a fairly 
complex market and a very global market indeed.” Jd. at 60. “Toll pro- 
duction allowed the company time to understand the market before it 
fully availed itself of the production and sales opportunities of furfuryl 
alcohol.” Conf. Final Staff Report at III-1. 

There is also record evidence that [[ ]]. Penn’s witness indicated at the 
hearing that [[ ]]. Hr’g Tr. (March 1, 2001), at 155, Prop. List 2, Doc. 22, 
Def.’s Conf. App. Ex. 1. Indorama contends Penn is not likely to [[ ]] for 
them. Penn’s witness testified, however, that [[ ]] Jd. Furthermore, it 
would appear logical that if the tolling arrangement in itself is [[ ]] for 
Penn, that it would be just [[ ]]. As Penn’s witness noted at the hearing, 
({ J] Id. 

Finally, the domestic like product that Penn toll produces for [[ ]]. See 
id. at 173, 177. [[ ]] importer questionnaire response [[ ]]: [[{ ]] Producer’s 
Questionnaire, [[ ]] (Jan. 8, 2001), Prop. List 2, Doc. 68, Def.’s Conf. App. 
Ex. 7, at 2 (emphasis in original). 

This Court finds the Commission’s determination that there likely 
will be a reasonable overlap of distribution channels is supported by 
substantial evidence on the record. This Court holds the Commission’s 
determination that there will likely be a reasonable overlap of competi- 
tion between the domestic like product and the subject imports in a rea- 
sonably foreseeable time is supported by substantial evidence on the 
record and otherwise in accordance with law. 
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B. The Commission’s Determination That Revocation of the AD Orders 
Would be Likely to Lead to Continuation or Recurrence of Material 
Injury Within a Reasonably Foreseeable Time is Supported by Sub- 
stantial Evidence on the Record and Otherwise in Accordance With 
Law 

In five-year sunset reviews, the Commission “shall determine wheth- 
er revocation of an order * * * would be likely to lead to continuation or 

recurrence of material injury within a reasonably foreseeable time.” 19 

U.S.C. § 1675a(a)(1). In making this determination the Commission is 

directed to “consider the likely volume, price effect, and impact of im- 

ports of the subject merchandise if the order is revoked * * *.” Jd. Plain- 

tiffs challenge the Commission’s affirmative determination as to each. 

The Court notes at the outset that the standard is based on a “likeli- 
hood” of continuation or recurrence of injury, not a certainty. The SAA 
makes this clear: 


There may be more than one likely outcome following revocation or 
termination. The possibility of other likely outcomes does not mean 
that a determination that revocation or termination is likely to lead 
to continuation or recurrence of * * * injury, is erroneous, as long as 
the determination of likelihood of continuation or recurrence is 
reasonable in light of the facts of the case. In such situations, the 


order * * * will be continued. 


SAA at 883. The Plaintiffs appear to ignore this standard in their argu- 
ments, again arguing that the record evidence points to the possibility of 
an outcome contrary to the one determined by the Commission. 

After evaluating the statutory factors, the Commission concluded 
that revocation of the AD Orders on import of FA from China and Thai- 
land would be likely to lead to continuation or recurrence of material in- 
jury to the U.S. FA industry within a reasonably foreseeable time. For 
the reasons that follow, the Court finds this determination to be sup- 
ported by substantial evidence and otherwise in accordance with law. 


1. Volume 


The Commission determined that likely volume of cumulated imports 
from China and Thailand would be significant within a reasonably fore- 
seeable time if the orders were revoked. The Commission found that re- 
vocation of the orders, which caused cumulated subject import volumes 
to decline since the time of the original investigations, would create an 
incentive for subject producers to shift or continue to shift exports from 
third countries, where demand is stagnant, to the U.S., the world’s larg- 
est market. See Views of the Commission at 20. 

Indorama’s objections here focus only on imports from Thailand, ig- 
noring that the Commission made its volume determination on a cumu- 
lated basis. As the Court stated in its discernible adverse impact 
discussion above, the Commission’s determination with respect to like- 
ly volume from Thailand was supported by substantial evidence on the 
record. 
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Indorama makes a supplemental claim that the order has not been a 
barrier to imports from Thailand. This claim is inaccurate. As noted ear- 
lier, the Commission found that there were no subject imports from 
Thailand in 1995, 1996, or 1997. See Conf. Final Staff Report at Table 
I-1. When imports resumed in 1998, they were still at a level [[ ]] below 
the 1994, preorder level. See id. The increase in 1999 and in 2000 sup- 
port the finding that Indorama has a demonstrated ability to shift 
among export markets. Indorama also argues it has no excess produc- 
tion capacity, but that was also true in 1999 and 2000, years in which 
Indorama [[ |] increased exports to the U.S. notwithstanding [[ ]]. See id. 
at IV-—4. Finally, Indorama’s claim that it has a diversified global export 
base is consistent with the Commission’s finding that Indorama has the 
ability and incentive to direct to the U.S. exports currently directed else- 
where. 

2. Price Effects 

The Commission determined that if the AD Orders are revoked, the 
cumulated subject imports would be priced at levels that would likely 
have significant price depressing or suppressing effects on the domestic 
like product. See Views of the Commission at 21-22. In support of that 
conclusion, the Commission found that the current underselling by the 
Thai product, and the price effects observed during the original inves- 
tigations, coupled with the stagnant demand for FA worldwide, provide 
considerable incentive to the Thai and Chinese producers to enter the 
U.S. market and engage in aggressive pricing to recapture market share. 
This would result in increased pressure on the U.S. producers to either 
reduce or suppress prices or lose market share. See Views ofthe Commis- 
sion at 21. 

Once again, Indorama’s arguments are based upon imports from 
Thailand alone, not on a cumulated basis. As the Court stated in its dis- 
cernible adverse impact discussion above, the Commission’s determina- 
tion with respect to price effects from China and Thailand was 
supported by substantial evidence on the record and otherwise in accor- 
dance with law. 

3. Likely Impact 

The Commission determined that the volume and price effects of the 
cumulated subject imports would have a likely significant negative im- 
pact on the domestic industry’s prices and would likely cause the domes- 
tic industry to lose market share. See Views of the Commission at 23. 
Supporting this conclusion, the Commission noted that in the original 
determination it had found that increased volume and market share of 
the subject imports depressed U.S. prices and led to the U.S. industry’s 
loss of market share. See id. at 22. Following the imposition of the AD 
Orders, the domestic industry’s performance improved significantly. 
For example, the domestic industry’s market share increased from [[ ]] 
percent in 1994 to [[ ]] percent in 1996. Conf. Final Staff Report at Table 
I-1. Additionally, the domestic industry’s capacity utilization rate in- 
creased from [[ ]] percent in 1994 to [[ ]] percent in 1996. See id. Howev- 
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er, as noted in the discernible adverse impact discussion, in the last three 
years, consistent with Indorama’s reentrance into the market, the indi- 
cator’s for the domestic industry’s condition have been mixed, indicat- 
ing an impact by the imports. 

Indorama’s arguments are based upon imports from Thailand alone, 
not on a cumulated basis. As the Court stated in its discernible adverse 
impact discussion above, the Commission’s determination with respect 
to likely impact of imports from China and Thailand was supported by 
substantial evidence on the record and otherwise in accordance with 
law 


CONCLUSION 
For the reasons stated above, the Court finds the Commission’s Final 
Determination is supported by substantial evidence and otherwise in ac- 
cordance with law. Plaintiffs’ motions are denied. This consolidated ac- 
tion is dismissed 


(Slip Op. 03-12) 
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JUDGMENT 


I. Standard of Review 

TsOuCALAS, Senior Judge: The Court will uphold Commerce’s rede- 
termination pursuant to the Court’s remand unless it is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
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with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). Substantial evidence is 
“more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). Substan- 
tial evidence “is something less than the weight of the evidence, and the 
possibility of drawing two inconsistent conclusions from the evidence 
does not prevent an administrative agency’s finding from being sup- 
ported by substantial evidence.” Consolo v. Federal Maritime Comm’n, 
383 U.S. 607, 620 (1966). 


IT. Background 

On August 7, 2002, this Court issued an order directing the United 
States Department of Commerce, International Trade Administration 
(“Commerce”), to explain “why [Commerce] uses a different definition 

of ‘foreign like product’ for price-based calculations for normal value 
[“NV ; than [Commerce] does for calculations of constructed value 
[“CV”].” FAG Italia, S.p.A. v United States (“FAG Italia III”), 26 CIT 
___,__, Ct. No. 97-11-01984, 2002 WL 1818086, at *1 (CIT Aug. 7, 
2002) (citation omitted). T his order was mandated by the decision of the 
Court of Appeals for the Federal Circuit (“CAFC”) in FAG Italia S.p.A. v. 
United States (“FAG Italia II”), 291 F.3d 806 (Fed. Cir. 2002), vacating- 
in-part the eee of this Court in FAG Italia S.p.A. v. United States 
(“FAG Italia I”), 24 CIT , 2000 WL 978462 (CI T July 13, 2000). The 
CAFC based its decision in FAG Italia II on its prior holding in SKF USA 
Inc. v. United States, 263 F.3d 1369 (Fed. Cir. 2001). The administrative 
determination, at issue in FAG Italia I, FAG Italia II and subject to the 
order of FAG Italia III, is entitled Amended Final Results of Antidump- 
ing Duty Administrative Reviews of Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France, Germany, 
Italy, Japan, Roinania, Singapore, Sweden and the United Kingdom 
(“Final Results”), 62 Fed. Reg. 61,963 (Nov. 20, 1997). 

On November 7, 2002, Commerce, pursuant to this Court’s order in 
FAG Italia III, submitted its Final Results of Redetermination Pursuant 
to Court Remand (“Remand Results”).' In particular, Commerce: (1) set 
forth the pertinent factual background of its (a) model-match process, 
and (b) constructed value (“CV”) profit methodology; (2) explained its 
application of the term “foreign like product,” in addition to addressing 
the contentions raised by FAG regarding this term; and (3) explained 
why its CV profit methodology comports with statutory requirements. 

On December 6, 2002, FAG filed comments to the Remand Results 
with this Court. Commerce and The Torrington Company (“Torring- 
ton”) later submitted rebuttal comments on December 20, 2002. SKF 
has not submitted any formal comments to this Court. 


1 Prior to the final Remand Results, Commerce released the draft results of redetermination on October 17, 2002 
FAG Italia S.p.A. and FAG Bearings Corporation (“FAG”) and SKF USA Inc. and SKF Industrie S.p.A. (“SKF”) sub 
mitted comments to draft Remand Results on October 29, 2002, and October 30, 2002, respectively. 
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III. Contentions of the Parties 

FAG contends that Commerce failed to comply with FAG Italia IT and 
FAG Italia IIT because Commerce did not supply the Court with a rea- 
sonable explanation regarding Commerce’s use of differing definitions 
of the term “foreign like product” in its CV profit and NV price-based 
calculations. 

Relying on the CAFC’s holding in SKF USA, 263 F.3d at 1382-83, FAG 
argues that Commerce must overcome a strong presumption that the 
sam? definition of the term “foreign like product” be employed through- 
out the same antidumping proceeding. FAG interprets the CAFC’s hold- 
ing to mean that Commerce, in order to successfully overcome this 
presumption, must provide an explanation that is “completely novel.” 
FAG attacks several arguments made by Commerce in the Remand Re- 
sults in an attempt to show that Commerce has not met its burden to 
provide a reasonable explanation regarding its use of differing defini- 
tions for the same statutory term. 

FAG first raises issue with Commerce’s argument that employing an 
identical definition of “foreign like product” for both NV and CV profit 
calculations will render the preferred method for calculating CV, found 
under 19 U.S.C. § 1677b(e)(2)(A) (1994), inapplicable. FAG asserts that 
this argument is flawed because Commerce is restricted in choosing 
comparison sales that are contemporaneous when calculating NV; a re- 
quirement that is not imposed on Commerce when calculating CV prof- 
it. Accordingly, sales of the foreign like product exist upon which 
Commerce can base its CV profit calculation. 

Second, FAG attacks Commerce’s contention that the use of aggre- 
gate foreign like products for the viability test conducted under 19 
U.S.C. § 1677b(a)(1)(C) (1994) justifies Commerce’s application of dif- 
ferent definitions for the same statutorily defined term. According to 
Commerce, the statute, on its face, is concerned with aggregate amounts 
of the foreign like product. Therefore, Commerce’s argument that the 
phrase “aggregate quantity” does not authorize Commerce to calculate 
an aggregate of foreign like products defies logic and should be rejected. 
FAG, using analogous logic, rejects Commerce’s explanation of its coun- 
try-wide below cost sales test and urges the Court to do the same. 

Third, FAG argues that the contemporaneity rule, under 19 U.S.C. 
§ 1677b(a)(1)(A) (1994),? has no bearing on Commerce’s use of the same 
definition of “foreign like product.” According to FAG, the specific lan- 
guage distinguishing a time element in the contemporaneity rule does 
not appear in any statutory definition of the term “foreign like product” 
under 19 U.S.C. § 1677(16) (1994) and, therefore, Commerce cannot 
read such a requirement into the statute. Moreover, FAG contends that 
Commerce’s current methodology for calculating CV profit does not ac- 


“ The contemporaneity rule states that “|t|he normal value of the subject merchandise shall be the price described in 
{19 U.S.C. § 1677b(a)(B)]|, at a time reasonably corresponding to the time of the sale used to determine export price ot 
constructed export price under |19 U.S.C. § 1677a(a) or (b)].” 19 U.S.C. § 1677b(a)(1)(A) 
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cord to any contemporaneity requirement, although Commerce implies 
so in the Remand Results. 

Commerce responds that it has met the mandate set out by the CAFC 
in FAG Italia II, providing reasonable explanations why Commerce uses 
different definitions of the same term when calculating NV and CV prof- 
it. See Def:’s Rebuttal Comments Regarding the Remand Results Pur- 
suant to Ct. Remand at 1-2. Commerce contends that the Court must 
decide whether Commerce reasonably interpreted the antidumping 
statute with regards to implementing differing definitions of the same 
term in the same proceeding, and that the issue is one of weighing the 
statute’s legislative history and the factual context in which the statute 
was applied. According to Commerce, FAG presents a criticism of Com- 
merce’s explanations without evidence supporting that such explana- 
tions were, in fact, unreasonable. See id. at 5. Commerce also offers 
further explanations to show how the viability provision and country- 
wide cost allegation validate Commerce’s use of differing definitions of 
the term “foreign like product.” See id. at. 6-9. 

Torrington generally agrees with Commerce and considers the argu- 
ments presented by FAG unconvincing. According to Torrington, the 
CAFC in FAG Italia IT did not find Commerce’s statutory interpretation 
unreasonable, but instead required Commerce to provide further ex- 
planation. See Rebuttal Comments of Torrington at 5. Torrington as- 
serts that Commerce provided such explanations. See id. 


IV. Analysis 

The CAFC in FAG Italia IT, 291 F.3d at 808, followed its prior holding 
in SFK USA, 263 F.3d at 1382, regarding the issue of whether “[Com- 
merce] properly defined ‘foreign like product’ for purposes of 19 U.S.C. 
§§ 1677b(a)(1) and 1677b(e).” FAG Italia IT, 291 F.3d at 808. The CAFC 
has held that since Congress used the term “foreign like product” in var- 
ious sections of the antidumping statute and specifically defines the 
term in 19 U.S.C. § 1677(16), it is 


presume[d] that Congress intended that the term have the same 
meaning in each of the pertinent sections or subsections of the stat- 
ute, and * * * that Congress intended that Commerce, in defining 
the term, would define it consistently. Without an explanation suffi- 
cient to rebut this presumption, Commerce cannot give the term 
“foreign like product” a different definition (at least in the same 
proceeding) when making the [NV] price determination and in 
making the constructed value determination. This is particularly 
so because the two provisions are directed to the same calculation, 
namely, the computation of normal value (or its proxy, constructed 
value) of the subject merchandise. 


SKF USA, 263 F.3d at 1382. In SKF USA, the CAFC concluded that 
Commerce failed to explain its justification for the inconsistent use of 
the term “foreign like product” and outlined the explanation that Com- 
merce must provide to properly rebut the presumption that Commerce 
cannot use differing definitions for an identical term in the same pro- 
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ceeding. See SKF USA, 263 F.3d at 1382-83. In accordance with the 
CAFC’s decisions on this issue in SKF USA and FAG Italia IT, this Court 
ordered Commerce to explain its methodology for the calculation of CV 
profit and explain why the methodology comported with statutory re- 
quirements. See FAG Italia III, 26CITat__, 2002 WL 1818086 at *1. 
In the Remand Results, Commerce explained its unique model- 
matching methodology and reporting requirements of sales transac- 
tions used in Commerce’s calculation of NV. Commerce explained that if 
it was “unable to find a sale of a comparison-market model made in the 
ordinary course of trade that is identical to or shares the family designa- 
tion of the [United States] sale at a time reasonably corresponding to the 
time of the [United States] sale, [Commerce then] resort([s] to CV.” Re- 
mand Results at 8. Commerce detailed its calculation of CV, which Com- 
merce derived by adhering to 19 U.S.C. § 1677b(e), and later explained 
why Commerce “interpreted and applied the statutory term ‘foreign 
like product’ more narrowly in its [calculation of NV] than in its calcula- 
tion of [CV] * * * under [19 U.S.C. § 1677b(e)(2)(A)] * * *.” Id. at 10. 
According to Commerce, the preferred method for calculating CV, 
found in 19 U.S.C. § 1677b(e)(2)(A), is to be used unless “there are no 
home market sales of the foreign like product or because all such sales 
are at below-cost prices.” Jd. at 11 (citation omitted). Commerce can use 
the preferred methodology only if sales of the foreign like product exist 
that are within the ordinary course of trade. See 19 US.C. 
§ 1677b(e)(2)(A). Title 19 of the United States Code and the Statement 
of Administrative Action (“SAA”)? establish that only when “no above- 
cost sales [exist] in the ordinary course of trade in the foreign market 
under consideration will Commerce [then] resort to [CV].” SAA at 833 
(emphasis in original). Accordingly, Commerce argues that if it were to 
use the same definition of the term “foreign like product” for the NV and 
CV profit calculations, it would eliminate all sales of the foreign like 
product upon which to base the CV profit calculation and would man- 
date that Commerce use one of the alternative methods listed under 19 
U.S.C. § 1677b(e)(2)(B)(i) through (iii) to calculate CV. See Remand Re- 
sults at 11; seealso SKF USA, 263 F-3d at 1376-77. Commerce explained 
that this outcome is common in every situation where foreign like prod- 
uct is interpreted in the same manner for both price and CV profit deter- 
minations. See Remand Results at 12. Thus, “under a rigidly uniform 
interpretation of the term ‘foreign like product,’ the preferred method- 
ology for calculating CV-profit would never be applied in any case.” Jd. 
Commerce further explains that differing categories of merchandise 
can satisfy the meaning of the term “foreign like product,” depending on 
the specific facts of each antidumping proceeding, and illustrates this 


3The SAA represents “an authoritative expression by the Administration concerning its views regarding the inter- 
pretation and application of the Uruguay Round agreements.” H.R. Doc. 103-316, at 656 (1994), reprinted in 1994 
US.C.C.A.N. 4040. “[I|t is the expectation of the Congress that future Administrations will observe and apply the inter 
pretations and commitments set out in this Statement.” Jd.; see also 19 U.S.C. § 3512(d) (1994) (“The statement of 
administrative action approved by the Congress * * * shall be regarded as an authoritative expression by the United 
States concerning the interpretation and application of the Uruguay Round Agreements and this Act in any judicial 
proceeding in which a question arises concerning such interpretation or application”) 
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point by explaining its usual practice of deriving different values, in- 
cluding NV. See id. at 12-15. In determining the viability of a compari- 
son market for NV under 19 U.S.C. § 1677b(a)(1)(C), Commerce adds 
that it normally employs the definition of the term “foreign like prod- 
uct” provided under § 1677(16)(C). See id. at 15-18. To find foreign like 
products that would fit into the definition provided under § 1677(16)(A) 
(identical products versus products of the “same general class or kind”), 
and to use such products in its viability determination would require 
Commerce to perform a “product-specific matching analysis, and other 
analyses,” requiring data not yet available to Commerce. See id. at 16. 
The SAA makes clear that “Commerce must determine whether the 
home market is viable at an early stage in the [antidumping] proceeding 
to inform exporters which sales to report.” SAA at 821. Commerce poses 
a similar argument when explaining its normal practice of calculating 
whether reasonable grounds to believe or suspect below cost sales exist 
under 19 U.S.C. § 1677b(b)(2)(A)(i) (1994), and adds that it defines the 
term “foreign like product” consistently in determining CV profits. See 
Remand Results at 18-20. 

Contrary to the contentions espoused by FAG, the Court finds that the 
Remand Results provide sufficient explanation to rebut the presump- 
tion that Commerce cannot use differing definitions for an identical 
term in the same proceeding. Commerce adequately explained why the 
differing use of the same term is necessary to establish NV and CV profit 
in the same antidumping proceeding. Commerce set out the factual 
background of its calculations and provided the Court with an adequate 


and reasonable explanation of why the methodology at issue enables it 
to comply with the statute on a whole. Accordingly, Commerce followed 
the mandate of FAG Italia ITI. 


V. CONCLUSION 

The Court finds that Commerce sufficiently met its burden to explain 
why a differing definition of the term “foreign like product” is used in 
calculating NV and CV profit for FAG. Therefore, having reviewed the 
Remand Results, it is hereby 

ORDERED that the Remand Results are affirmed in their entirety, and 
it is further 

ORDERED that since all other issues have been decided, this case is dis- 
missed. 
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OPINION 


CARMAN, Chief Judge: This matter comes before the Court on motion 
for judgment upon the agency record filed by Plaintiffs Hynix Semicon- 
ductor, Inc. and Hynix Semiconductor America, Inc. (“Hynix”). Plain- 
tiffs challenge the United States Department of Commerce’s 
(“Commerce”) final antidumping determination in the Seventh Admin- 
istrative Review of certain dynamic random access memory semicon- 
ductors (“DRAMs”) of one megabit or above from the Republic of Korea 
for the period of May 1, 1999 to December 31, 1999. See Dynamic Ran- 
dom Access Memory Semiconductors of One Megabit or Above From the 
Republic of Korea: Final Results of Antidumping Administrative Re- 
view, 66 Fed. Reg. 52,097 (Oct. 12, 2001) (“Final Results”). The Court 
has jurisdiction over this case pursuant to 28 U.S.C. § 1581(c) (2000). 


BACKGROUND 


On May 10, 1993, Commerce published the antidumping duty order 
on DRAMs from Korea. See Dynamic Random Access Memory Semicon- 
ductors of One Megabit or Above from the Republic of Korea, 58 Fed. Reg. 
27,520 (May 10, 1993). Commerce published a notice of opportunity to 
request an administrative review of the antidumping duty order on 
DRAMs from Korea on May 16, 2000. Antidumping or Countervailing 
Duty Order, Finding, or Suspended Investigation; Opportunity To Re- 
quest Administrative Review, 65 Fed. Reg. 31,141 (May 16, 2000). Mi- 
cron Technology, Inc. (“Micron”), the Defendant-Intervenor in this 
case, requested an administrative review of Plaintiffs (two Korean 
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DRAMs manufacturers)! and six Korean resellers of DRAMs for the pe- 
riod of May 1, 1999 to April 30, 2000. Micron also requested a cost of pro- 
duction (“COP”) investigation of Plaintiffs pursuant to 19 U.S.C. 
§1677b(b) for the period of review (“POR”). See Dynamic Random Ac- 
cess Memory Semiconductors of One Megabit or Above From the Repub- 
lic of Korea: Preliminary Results of Antidumping Duty Administrative 
Review, 66 Fed. Reg. 30,688, 30,689 (June 7, 2001) (“Preliminary Re- 
sults”). On May 31, 2000, Plaintiffs responded to Commerce’s notice 
and requested that Commerce review their exports entered into the 
United States during the stated POR. 

Commerce initiated the Seventh Administrative Review of the anti- 
dumping order on DRAMs from Korea on July 7, 2000. See Initiation of 
Antidumping and Countervailing Duty Administrative Reviews and 
Requests for Revocations in Part, 65 Fed. Reg. 41,942 (July 7, 2000). 
While the Seventh Administrative Review was pending, Commerce pub- 
lished the final results of a separate sunset review of the subject DRAMs 
from Korea. See Dynamic Random Access Memory Semiconductors 
(“DRAMs”) of One Megabit and Above From the Republic of Korea; Fi- 
nal Results of Full Sunset Review and Revocation of Order, 65 Fed. Reg. 
59,391 (Oct. 5, 2000) (“Final Sunset Results”). Commerce concluded 
that it would be unlikely that dumping of DRAMs from Korea would 
continue or resume. Id. at 59,391-92. Thus, the antidumping duty order 
was revoked effective December 31, 1999. Jd. at 59,392. The revocation 
of the antidumping duty order shortened the POR of the Seventh Ad- 
ministrative Review to eight months, covering May 1, 1999 to December 
31, 1999, rather than a full twelve month review period. See Preliminary 
Results, 66 Fed. Reg. at 30,689. DRAMs entering on or after January 1, 
2000, were to be liquidated without regard to antidumping duties. Final 
Sunset Results, 65 Fed. Reg. at 59,392. 

Commerce published the Preliminary Results of the Seventh Admin- 
istrative Review on June 7, 2001. See Preliminary Results, 66 Fed. Reg. 
30,688. In the Preliminary Results, Commerce calculated the dumping 
margin by using the sales plus POR-entries approach suggested by 
Plaintiffs. Jd. at 30,692. The sales plus POR-entries approach included 
the constructed export price sales of products completed during the 
POR and entries of the subject merchandise that entered within the 
POR with sales that concluded after the POR. Jd. Using this hybrid ap- 
proach, Commerce arrived at a 3.01 percent dumping margin. Id. at 
30,694. 

Commerce published the Final Results, accompanied by the Final De- 
cision Memorandum of the Seventh Administrative Review on October 


! Hyundai Industries Co., Ltd. (“Hyundai”) and LG Semicon Co., Ltd (“LG Semicon”) were the two manufacturers 
named by Micron in the administrative review. In 1999, Hyundai acquired and subsequently integrated LG Semicon 
into its operations. See Dynamic Random Access Memory Semiconductors of One Megabit or Above from the Republic of 
Korea: Preliminary Results of Antidumping Duty Administrative Review, 66 Fed. Reg. 30,688, 30,691 (June 7, 2001) 

Preliminary Results”). As a result, Commerce treated Hyundai and LG Semicon as one entity when completing the 
administrative review for the Preliminary Results. See id. at 30,690. During the administrative review, Hyundai Elec- 
tronics Industries Co., Ltd. and Hyundai Electronics America changed their names to Hynix Semiconductor, Inc. and 
Hynix Semiconductor America, Inc., respectively. (Pls.’ Complaint at 1; Def.’s Br. at 6 n.3.) For simplicity, this opinion 
refers to Plaintiffs and their predecessors as “Hynix” or “Plaintiffs.” 
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12, 2001. See Final Results, 66 Fed. Reg. 52,097; Isswes and Decision 
Memorandum for the Administrative Review of Dynamic Random 
Access Memory Semiconductors from Korea—5/1/1999 through 
12/31/1999; Final Results (Oct. 5, 2001) (Pub. Doc. No. 72) (Def.’s Pub. 
App. Ex. 7) (“Final Decision Memorandum”). 

The Final Results included four determinations that Plaintiffs chal- 
lenge in the instant case. First, Commerce used a different methodology 
to calculate the dumping margin in the Final Results than it had used in 
the Preliminary Results to arrive at a 2.92 percent dumping margin in 
the Final Results. Final Results, 66 Fed. Reg. at 52,099; Final Decision 
Memorandum at cmt. 7 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7). 
Instead of using the sales plus POR-entries approach as the basis for cal- 
culating the dumping margin, Commerce only used sales completed 
during the POR. Jd. Second, Commerce recalculated Plaintiffs’ reported 
research and development (“R&D”) costs. Final Decision Memoran- 
dum at cmts. 2 and 3. Third, Commerce rejected Plaintiffs’ accounting 
adjustments for the average useful lives (““AULs”) of Plaintiffs’ semicon- 
ductor equipment. Jd. at cmt. 5. Fourth, Commerce rejected Plaintiffs’ 
use of offsets to foreign currency exchange losses for the revaluation of 
Plaintiffs’ fixed assets. Jd. at cmt. 1. 

Plaintiffs commenced this action on December 10, 2001, to challenge 
the Final Results. 


STANDARD OF REVIEW 


The Court will sustain Commerce’s determination unless it is “un- 
supported by substantial evidence on the record, or otherwise not in ac- 
cordance with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence is 
“such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 
197, 229 (1938); Micron Tech., Inc. v. United States, 117 F.3d 1386, 1393 
(Fed. Cir. 1997). “The specific determination we make is whether the ev- 
idence and reasonable inferences from the record support” Commerce’s 
findings. Daewoo Elecs. v. Int’l Union, 6 F.3d 1511, 1520 (Fed. Cir. 1993) 
(quoting Matsushita Elec. Indus. Co. v. United States, 750 F2d 927, 933 
(Fed. Cir. 1984). 

In determining whether Commerce’s interpretation and application 
of the dumping duty statute is in accordance with law, the Court must 
consider whether “Congress has directly spoken to the precise question 
at issue,” and if not, whether the agency’s interpretation of the statute 
is reasonable. Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc. , 467 
US. 837, 843-44 (1984). “[A] court must defer to an agency’s reasonable 
interpretation of a statute even if the court might have preferred anoth- 
er.” Koyo Seiko Co. v. United States, 36 F.3d 1565, 1570 (Fed. Cir. 1994). 
Additionally, the Court recognizes that “Commerce’s special expertise 
in administrating the antidumping law entitles its decisions to defer- 
ence from the courts.” Ta Chen Stainless Steel Pipe, Inc. v. United 
States, 298 F.3d 1330, 1335 (Fed. Cir. 2002). 
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DISCUSSION 


I. Commerce’s Decision to Calculate the Dumping Margin Based Solely 
on Sales Completed During the Period of Review is Supported by 
Substantial Evidence or Otherwise in Accordance with Law. 

A. Plaintiffs’ Contentions 

Plaintiffs believe that Commerce erred in calculating the “ultimate 
antidumping duty liability” because Commerce only used constructed 
export price sales completed during the POR to arrive at the dumping 
duty published in the Final Results. (Plaintiffs’ Motion for Judgment 
Upon the Agency Record (“Pls.’ Br.”) at 6.) Plaintiffs contend that Com- 
merce’s approach resulted in an inaccurate and incomplete “universe of 
U.S. sales” upon which Commerce based the dumping calculation. (Jd.) 
According to Plaintiffs, the basis for the dumping calculation was in- 
complete because Commerce did not include sales of the subject mer- 
chandise that entered the United States during the POR, but which 
were not shipped to the customer prior to the end of the POR. (/d. at 7.) 
Thus, Plaintiffs explain, these entries did not have a “sale date” during 
the POR and were not used by Commerce in determining the final 
dumping margin. (/d.) Plaintiffs argue that the dumping margin cal- 
culation was inaccurate because all POR-entries of the subject mer- 
chandise were assessed a duty, but not all POR-entries were included in 
calculating that duty. (U/d. at 13-14.) 

Plaintiffs submit that Commerce should have calculated the dumping 
margin using Plaintiffs’ suggested sales plus POR-entries approach. 
(Id. at 10-12.) Plaintiffs’ suggested approach is not a “pure entry-based 
approach” seen in previous administrative reviews. (Reply Brief of 
Plaintiffs Hynix Semiconductor, Inc. and Hynix Semiconductor Ameri- 
ca, Inc. (“Pls.’ Reply Br.”) at 8.) Rather, Plaintiffs’ sales plus POR-en- 
tries approach uses “all sales during the POR plus sales that occurred 
after the POR but were entered before termination of the [antidump- 
ing] order” to calculate the dumping margin. (Pls.’ Br. at 14.) 

Plaintiffs note that Commerce used their suggested sales plus POR- 
entries approach to determine the dumping margin in the Preliminary 
Results. (Id. at 7n.15.) However, Commerce changed to a sales-based ap- 
proach in the Final Results. (Id. at 7.) Plaintiffs maintain that this 
change “cannot be sustained.” (Jd.) 

Plaintiffs argue that Commerce’s decision to rely on a sales-based ap- 
proach rather than Plaintiffs’ sales plus POR-entries approach in deter- 
mining the dumping margin is contrary to the statutory intent of 
determining accurate antidumping duty liability. (/d. at 8.) Plaintiffs 
advance that Commerce failed to take into account the “unique circum- 
stances” of this case: (1) the POR is truncated to eight months, rather 
than the typical twelve months; and (2) this is the last administrative 
review of the subject merchandise. (Jd. at 12-15.) Plaintiffs contend that 
because of these unique circumstances, the opportunity to correct inac- 
curacies in a subsequent review is no longer available. (/d. at 12; Pls.’ 
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Reply Br. at 6-7.) Therefore, Plaintiffs assert, the facts warrant the use 
of the sales plus POR-entries approach. 


B. Defendant’s Contentions 


Defendant maintains that Commerce’s methodology used in the Fi- 
nal Results to calculate the dumping duty is in accordance with law. (De- 
fendant’s Opposition to Plaintiffs’ Motion for Judgment Upon the 
Agency Record (“Def.’s Br.”) at 8.) Defendant contends that 19 U.S.C. 
§1675(a)(2), the statute addressing antidumping duty determinations, 
does not prescribe the methodology that Commerce must employ in de- 
termining the dumping duty. (/d.) Defendant asserts that the Court 
should defer to Commerce’s calculation methodology, if it is reasonable. 
(Id. at 9.) According to Defendant, the reasonableness of the decision to 
use a sales-based approach to calculate the dumping margin is sup- 
ported by Commerce’s explanation in the Final Results and the fact that 
this Court has upheld this methodology in other administrative reviews. 
(Def.’s Br. at 9 (citing Ad Hoc Comm. of S. Cal. Producers of Gray Port- 
land Cement v. United States, 914 F Supp. 535 (Ct. Int’] Trade 1995))); 
Final Decision Memorandum at 22-23 (Pub. Doc. No. 72) (Def.’s Pub. 
App. Ex. 7). 

Defendant argues that Commerce’s use of a sales-based approach in 
this case is in accordance with Commerce’s normal practice of basing 
the dumping margin calculation on sales during the POR, especially in 
order to ensure consistency with prior reviews and to take into account 
the difficulties of accurately connecting entries to sales. (Def.’s Br. at 
9-10.) Defendant cites the rationale outlined in the promulgating regu- 
lations pursuant to the Uruguay Round Agreements Act to support 
Commerce choice of methodology in the present case. (Jd. (citing Anti- 
dumping Duties; Countervailing Duties, 62 Fed. Reg. 27,296, 27,314 
(May 19, 1997)).) Defendant maintains that Commerce’s decision to 
base the dumping margin calculation on sales of the subject merchan- 
dise during this POR was reasonable because that approach has been 
used in all six previous administrative reviews involving the subject 
merchandise and Plaintiffs are admittedly unable to tie all POR entries 
to post-POR sales. (/d. at 11-13.) 

Defendant refutes Plaintiffs’ contention that Commerce should have 
exercised its discretion to use post-POR sales of subject merchandise 
that entered during the POR. (/d. at 12.) Defendant concedes that there 
is no “rule” that requires a sales-based approach be used in calculating 
all dumping margins. (Jd. at 12-13.) However, Defendant points to the 
preamble of Commerce’s regulations which states that Commerce will 
use either entries or sales for calculating a dumping margin in adminis- 
trative reviews and that “consistency across administrative reviews is 
the essential factor when Commerce considers whether to use entries 
instead of sales for its dumping analysis.” (Jd. at 12.) Defendant contin- 
ues that nowhere in Commerce’s regulations or in the agency’s practice 
has a hybrid sales plus POR-entries approach been used to calculate 
dumping duties. ([d.) Contrary to Plaintiffs’ claim of increased accuracy, 
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Defendant asserts that it is not clear how the use of a hybrid approach in 
this case would yield more accurate results, especially given the fact that 
Plaintiffs could not tie all POR-entries to post-POR sales. (Id. at 14.) De- 
fendant argues that utilizing the hybrid sales plus POR-entries ap- 
proach proposed by Plaintiffs will lead to distortions in the dumping 
calculation because such an approach was not used in the prior adminis- 
trative reviews involving Plaintiffs. ([d. at 13.) 

To further support its position, Defendant states that this Court has 
upheld Commerce’s use of a sales-based methodology even in cases 
where the information necessary to use an entry-based methodology 
was available. (Jd. at 14 (citing Gray Portland Cement, 914 F. Supp. at 
544 n.7).) Therefore, Defendant asserts, Commerce’s use of a sales- 
based approach for the Final Results was reasonable and in accordance 
with Commerce’s regulations, Commerce’s prior practice, and the anti- 
dumping statute. (Id. at 14-15.) 


C. Defendant-Intervenor’s Contentions 

Because the Court finds Defendant-Intervenor’s (“Micron”) argu- 
ments on this issue are substantially similar to those presented by De- 
fendant, the Court will not recount them in this opinion, although they 
have been duly considered. 

D. Analysis 

For the reasons set forth below, the Court holds that Commerce’s deci- 
sion to use a Sales-based approach in the Final Results to calculate duty 
margins is supported by substantial evidence or is otherwise in accor- 
dance with law pursuant to 19 U.S.C. § 1516a(b)(1)(B). 

Plaintiffs are incorrect in their assertion that Commerce’s change of 
calculation methodology from a sales plus POR-entries approach in the 
Preliminary Results to the sales-based approach in the Final Results 
cannot be sustained. This Court notes that Commerce adopted Plain- 
tiffs’ calculation methodology in the Preliminary Results without ex- 
planation. See Preliminary Results, 66 Fed. Reg. at 30,689, 30,692. 
However, in the Final Results, Commerce explained the rationale be- 
hind returning to the sales-based approach. See Final Decision Memo- 
randum at 22-23 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7). Generally, 
“an agency must either conform itself to its prior decisions or explain 
the reasons for its departure.’” Hussey Copper, Ltd. v. United States, 834 
F Supp. 413, 418 (Ct. Int’! Trade 1993) (quoting Citrosuco Paulista, S.A. 
v. United States, 704 F Supp. 1075, 1088 (Ct. Int’! Trade 1988)). The 
Court will reject an agency’s determination to depart from past practice 
if there is an insufficient explanation. Am. Silicon Techs. v. United 
States, 19 F Supp. 2d 1121, 1123 (Ct. Int’! Trade 1998). Commerce’s 
practice during the prior administrative reviews of the subject merchan- 
dise has been to base the dumping margin calculations on sales made 
during a given POR. (Def.’s Br. at 11.) Commerce departed from that 
practice in the Preliminary Results of this administrative review, but re- 
turned to that method for the Final Results. As detailed below, the Court 
finds that Commerce supplied a reasonable explanation to support its 
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decision to apply the sales-based approach in this final administrative 
review. 

Commerce’s application of 19 U.S.C. § 1675(a)(2)(A)(ii) in this case is 
supported by substantial evidence and is otherwise in accordance with 
law because the statute does not limit Commerce to using only entries to 
calculate the dumping margin. Subsection 1675(a)(2)(A)(ii) states that 
Commerce “shall determine the dumping margin for each * * * entry,” 
and the dumping duty determinations shall be the basis of assessment of 
duties on the entries of merchandise during the POR. However, this 
Court has held that “Congress could not have intended to limit Com- 
merce’s margin calculations solely to entries.” Am. Silicon Techs. v. 
United States, 23 Ct. Int’! Trade 237, Slip Op. 99-34 at 7 (Apr. 9, 1999). 
Because the statute does not specify the basis upon which Commerce 
must calculate the dumping margin, “the Court must defer to Com- 
merce’s interpretation of the statute as long as the interpretation is rea- 
sonable.” Helmerich & Payne, Inc. v. United States, 24 F Supp. 2d 304, 
309-10 (Ct. Int’! Trade 1998) (citing Koyo Seiko Co., 36 F.3d at 1573). 

Commerce’s regulations accord it the flexibility to rely upon sales oc- 
curring during the POR to make margin calculations where appropri- 
ate. Specifically, 19 C.ER. § 351.213 allows Commerce to base its margin 
calculation on “entries, exports, or sales.” 19 C.FR. § 351.213(e)(1) 
(1997). Although Commerce applied Plaintiffs’ suggested sales plus PO- 
Rentries approach in the Preliminary Results, Commerce returned to 
the sales-based method used throughout the prior administrative re- 
views in this case for the Final Results in order to be consistent. 

The importance of consistency across reviews can be inferred from 
the rationale outlined in the promulgating regulations pursuant to the 
Uruguay Round Agreements Act and supports Commerce’s choice of 
margin calculation methodology in the present case. See Antidumping 
Duties; Countervailing Duties, 62 Fed. Reg. at 27,314. Although some 
limited circumstances may exist to afford the use of an entry-based 
methodology’, in this case, Commerce declined to exercise its discretion 
to include post-POR sales in the administrative review because there 
was no compelling evidence to cause Commerce to deviate from using 
completed sales as it had done in the prior administrative reviews. Final 
Decision Memorandum at 20-23 (Pub. Doc. No. 72) (Def.’s Pub. App. 
Ex. 7). Moreover, nothing in Commerce’s regulations supports the use of 
a hybrid sales plus POR-entries approach for calculating dumping mar- 
gins. 

This Court has upheld Commerce’s decision to use sales during the 
POR rather than entries during the POR for the purposes of calculating 
antidumping margins. See Gray Portland Cement, 914 F Supp. 535, 544. 
Commerce’s approach is not made unreasonable by the fact that POR- 
sales used to calculate the dumping margin are not necessarily tied to 


2 See, e.g., Antidumping Duties; Countervailing Duties, 62 Fed. Reg. at 27,314 (“Where a respondent can tie its en- 
tries to its sales, we potentially can trace each entry of subject merchandise made during a review period to the particu- 
lar sale or sales of that same merchandise to unaffiliated customers, and we conduct the review on that basis.”) 
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the POR-entries that will be assessed that dumping margin or by the 
fact that Plaintiffs could provide Commerce with the information to cal- 
culate the dumping margin based on entries during the POR. See id.; see 
also NSK Ltd. v. United States, 825 F. Supp. 315, 320 (Ct. Int’] Trade 
1993). This Court has acknowledged that the use of sales rather than en- 
tries in calculating the dumping margin “may result in the * * * failure 
to consider entries made, but not sold, during the period of review.” 
Gray Portland Cement, 914 F. Supp. at 544. Nevertheless, “such conse- 
quences are permissible so long as dumping duties are assessed only 
upon entries made during the period of review.” Id. at 544-45. 

Plaintiffs do not demonstrate that the circumstances of the present 
case are so unique that Commerce was unreasonable in its decision to 
use the sales-based approach that had been used in the previous six ad- 
ministrative reviews. 

For the foregoing reasons, the Court holds that Commerce’s decision 
to use POR-sales to calculate the dumping margin for the Seventh Ad- 
ministrative Review is supported by substantial evidence and is other- 
wise in accordance with law. 


II. Commerce’s Decision to Reject Plaintiffs’ Method of Accounting for 
Research and Development Expenses is Remanded. 

Plaintiffs challenge two aspects of Commerce’s treatment of Plain- 
tiffs’ research and development (“R&D”) costs used in constructing the 
cost of production (“COP”) for the subject merchandise based on Defen- 
dant-Intervenor’s request for the COP calculation under 19 U.S.C. 


§ 1677b(f)(1)(A). See Preliminary Results, 66 Fed. Reg. at 30,689. Plain- 
tiffs question: (1) whether Commerce properly rejected their amortized 
R&D costs; and (2) the appropriateness of Commerce’s reallocation of 
total semiconductor R&D costs over all semiconductor production 
based on its application of its cross-fertilization of R&D theory. (Pls.’ Br. 
at 18, 26.) These two issues are addressed separately in the following dis- 
cussion. 

For the reasons stated below, this Court finds that Commerce’s deter- 
mination regarding Plaintiffs’ reported amortized R&D costs and the 
appropriateness of Commerce’s reallocation of total R&D costs over all 
semiconductor production by its application of its cross-fertilization 
theory are unsupported by substantial evidence, or otherwise not in ac- 
cordance with law. Accordingly, these issues are remanded to Commerce 
for further consideration and explanation. 


1. Commerce’s Rejection of Plaintiffs’ Reported R&D Costs 
A. Plaintiffs’ Contentions 

Plaintiffs provided Commerce with amortized R&D costs for 1999 to 
be used as one of the components in calculating the COP for the subject 
merchandise. (Id. at 17; see also “Memorandum to File From Paige Ri- 
vas Regarding Verification of the Response of Hyundai Electronics In- 


dustries Co., Ltd. and Hyundai Electronics America, for the 1999 
Administrative Review of Dynamic Random Access Memory Semicon- 
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ductors of One Megabit and Above from Korea” (May 31, 2001) (Pls.’ 
Conf. App. Ex. 3) (“Sales Verification Report”). ) Commerce verified the 
reported R&D costs, noting that Plaintiffs maintained costs by project, 
and found no discrepancies between the reported costs and Plaintiffs’ 
financial statements. (Sales Verification Report at 14-15 (Pls.’ Conf. 
App. Ex. 3).) In the Final Results, Commerce rejected Plaintiffs’ amor- 
tized R&D for two reasons: (1) alleged distortions to the COP resulting 
from changes in Plaintiffs’ accounting practices during the Fifth Ad- 
ministrative Review; and (2) Plaintiffs’ accounting practice of deferring 
certain development expenses. See Final Decision Memorandum at 
8-11 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7). Plaintiffs argue that 
Commerce’s decision to reject the reported amortized R&D costs in the 
Final Results is without merit and is not supported by substantial evi- 
dence on the record. (Pls.’ Br. at 18.) 

Plaintiffs argue that Commerce did not apply 19 US.C. 
§ 1677b(f)(1)(A) properly. (/d. at 19.) According to Plaintiffs, by reject- 
ing the amortized R&D costs, Commerce undermined the objective of 
Article 2.2.1.1 of the Agreement on Implementation of Article VI of Gen- 
eral Agreement on Tariffs and Trade 1994, which was incorporated by 
19 U.S.C. § 1677b(f)(1)(A). Ud.) Plaintiffs interpret Article 2.2.1.1 as in- 
tending to prevent the use of arbitrary costs figures by WTO members 
when calculating the cost of production. (/d.) Plaintiffs note that Com- 
merce has historically accepted a respondent’s reported R&D costs 
where those costs were consistent with the respondent’s home coun- 
try’s Generally Accepted Accounting Principles (“GAAP”) and the 
method of accounting used by the respondent did not distort the COP 
(Id. (citations omitted).) Plaintiffs contend that in applying 
§ 1677b(f)(1)(A), Commerce “may only deviate from a company’s 
GAAP-consistent data where the reported costs do not ‘reasonably re- 
flect’ the actual costs of producing the subject merchandise during the 
period of review.” (Jd. at 18.) Plaintiffs assert that their method of ac- 
counting is consistent with Korean GAAP and the R&D costs submitted 
to Commerce reasonably reflected the actual cost of production of the 
subject merchandise during this POR. (Jd. at 19-21.) 

Plaintiffs deny that distortions arose such that the reported R&D 
costs did not accurately reflect the COP simply because Plaintiffs 
changed R&D accounting practices in the past. (Jd. at 20-21.) First, 
Plaintiffs contend that Commerce overstates the frequency with which 
they have changed R&D accounting methods. (Jd. at 21.) Plaintiffs note 
that prior to the initial investigation in this case, while operating as Hy- 
undai Industries Co., Ltd. (“Hyundai”), they historically amortized 
R&D costs. (Jd.) In 1996, Hyundai switched to expensing R&D costs and 
then in 1997, returned to amortization. (Jd.) Plaintiffs explain that LG 
Semicon, the company that Plaintiffs acquired in 1999, expensed its 
R&D costs from 1993 to 1997. (Id. at 21n.61.) Plaintiffs state that their 
business decision in 1997 to return to their previously-used accounting 
method of amortizing R&D costs does not establish a practice of “contin- 
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uously” changing accounting methodologies from one review to the 
next. (Id. at 22.) 

Plaintiffs contend that a change in their R&D accounting method 
prior to and during the Fifth Administrative Review does not continue 
to have distortive effects on the COP in this review. (/d.) Plaintiffs chal- 
lenge the validity of Commerce’s assertion that changing accounting 
methods fails to capture all R&D costs because the new method does not 
include R&D costs that would have otherwise been amortized in prior 
years. (/d.) Plaintiffs maintain that Commerce overlooked the fact that 
“by expensing R&D costs in 1996 * * * all the amounts that would have 
been amortized [in 1996] were taken into account in the prior year’s 
costs, in previous administrative reviews.” (/d.) Plaintiffs assert that 
the information provided to Commerce demonstrates that R&D costs 
incurred in the subsequent years are then carried forward over the life 
of the R&D asset. Ud. at 22.) Plaintiffs claim that they provided Com- 
merce with evidence to support this contention in their response to 
Commerce’s request for information during the administrative review. 
(Id. (citing “Response of Hyundai Electronics Indus. Co., Ltd. and Hy- 
undai Electronics America to the Department’s Supplemental Request 
for Information,” vol. 2 at DS—2 (Dec. 28, 2000) (BPI Doc. No. 4) (Pub. 
Doc. No. 31) (Pls.’ Conf. App. Ex. 4)).) 

Plaintiffs note that Commerce has previously accepted amortized 
R&D costs for other products and even rejected a respondent’s attempt 
to expense current R&D costs where these costs were amortized in the 
respondent’s financial statement. (/d. at 23-24 (citing Final Determina- 
tion of Sales at Less Than Fair Value: Polyethylene Terephthalate Film, 
Sheet, and Strip From the Republic of Korea, 56 Fed. Reg. 16,305, 16,312 
(Apr. 22, 1991); Final Determination of Sales at Less Than Fair Value: 
Certain Welded Stainless Steel Pipe From the Republic of Korea, 57 Fed. 
Reg. 53,693 (Nov. 12, 1992)).) Plaintiffs acknowledge that Commerce 
has, however, rejected amortized R&D costs in favor of expensing R&D 
costs in administrative reviews involving DRAMs and SRAMs from Ko- 
rea and Taiwan. (Id. at 24 (citing Final Decision Memorandum at 10-11 
(Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7)).) Nevertheless, Plaintiffs as- 
sert that the use of amortized R&D costs for COP calculations in admin- 
istrative reviews of other products is equally appropriate for the subject 
DRAMs in this administrative review. (Jd. at 25.) Plaintiffs cite to Mi- 
cron v. United States, where “this Court expressly recognized in a semi- 
conductor context that amortizing R&D costs ‘reasonably reflects’ the 
cost of production.” (Jd. (citing Micron Tech., Inc. v. United States, 893 F- 
Supp. 21, 28 (1995) (“Micron I”)).) 

Commerce also rejected Plaintiffs’ accounting practice of indefinitely 
deferring certain R&D costs for merchandise not produced in that year 
because, according to Commerce, the practice did not reasonably reflect 
the COP of the subject merchandise. Final Decision Memorandum at 9 
(Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7). Plaintiffs claim that the in- 
definite deferral of certain R&D costs until the project is commercial- 
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ized is permissible because such deferral is allowed under Korean GAAP 
and International Accounting Standard No. 9.° (Id. at 25-26.) Further, 
Plaintiffs argue that indefinite deferral of R&D costs more accurately 
reflects the actual costs of producing DRAMs because such deferral 
matches R&D costs with the period of time in which that research and 
development generates revenue. (/d. at 26.) 

Plaintiffs rely on International Accounting Standard No. 9 to support 
their position that deferring R&D costs does not distort the COP (/d. at 
23, 25-26.) Plaintiffs argue that “[International Accounting Standard 
No.] 9 states that deferral of R&D costs is required in order to match the 
expenses with the benefits derived from the R&D expenditures, and 
therefore ‘{a]mortization commences when the product or process is 
available for sale or use.’” (/d. at 23 (quoting International Accounting 
Standard No. 9 at para. 21).) Plaintiffs assert that there is no distortion 
of COP because deferring R&D costs until benefits are realized more ac- 
curately matches future revenue to expenses. (Jd. at 24.) Plaintiffs add 
that expensing costs when incurred creates the very distortions that 
Commerce is concerned about by “artificially depress[ing] profits prior 
to the introduction of a new product and artificially inflat[ing] profits in 
production years.” (/d.) Thus, Plaintiffs argue, Commerce is distorting 
R&D costs for this POR by not permitting Plaintiffs to defer these costs. 
(Id. at 22-23.) 

B. Defendant’s Contentions 

Defendant argues that Plaintiffs’ use of different accounting methods 
and their practice of indefinitely deferring certain R&D costs created 
distortions in their reported R&D costs for the POR. (Def.’s Br. at 15.) 
Therefore, Defendant asserts that Commerce properly rejected Plain- 
tiffs’ reported R&D costs and properly substituted R&D costs actually 
incurred during the POR for the COP calculation. (/d.) 

According to Defendant, the principle reason that Commerce rejected 
Plaintiffs’ amortized R&D costs is the numerous changes in accounting 
methods that Plaintiffs employed during the administrative reviews of 
the subject merchandise. (Jd.) Defendant contends that Plaintiffs’ use 
of different accounting methods from year to year distorted their re- 
ported R&D costs for dumping purposes. (Jd. at 15-20.) Defendant con- 
tends that Plaintiffs’ reliance on the fact that Plaintiffs’ accounting 
practices are in accordance with prior rulings of this Court and the Ko- 
rean GAAP is misplaced. (/d. at 15.) Defendant states that 
§ 1677b(f)(1)(A) directs Commerce to rely on the records of the exporter 


3 International Accounting Standards are statements by the International Accounting Standards Board intended to 
provide “a single set of high-quality, global accounting standards that require transparent and comparable information 
in general purpose financial statements.” 2 AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, AICPA PROFES- 
SIONAL STANDARDS 11,051 (1996) (updated June 2002). The International Accounting Standards Board is an indepen- 
dent accounting standards setter based in London, United Kingdom. /d. The United States is one of seven national 
accounting standards setters. The International Accounting Standards Board, Frequently Asked Questions, 
http://www.iasc.org.uk/cmt/0001.asp (last visited Jan. 23, 2003) 

International Accounting Standard No. 9 was superseded by International Accounting Standard No. 38: Intangible 
Assets, which became effective for annual financial statements covering periods beginning on or after July 1, 1999. 2 
AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, AICPA PROFESSIONAL STANDARDS 11,899 (1996) (updated 
Sept. 1998) 
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or the producer of the subject merchandise “if such records are kept in 
accordance with the generally accepted accounting principles of the ex- 
porting country (or the producing country where appropriate) and rea- 
sonably reflect the costs associated with production and sale of the 
merchandise.” (/d. at 15-16 (citing 19 U.S.C. § 1677b(f)(1)(A)).) Defen- 
dant also cites to the Statement of Administrative Action accompanying 
the Uruguay Round Agreements Act (“SAA”), which emphasizes that 
“(t]he exporter or producer will be expected to demonstrate that it has 
historically utilized such allocations, particularly with regard to the es- 
tablishment of appropriate amortization and depreciation periods and 
allowances for capital expenditures and other development costs.” (Id. 
at 16 (citing SAA, Pub. L. Doc. 103-465 at 834 (1994), reprinted in 1994 
U.S.C.C.A. 4040, 4172).) 

Defendant concedes that Commerce has accepted a respondent’s ac- 
counting methodology where that methodology is in accordance with 
the home country’s GAAP (/d.) Defendant also concedes that Plaintiffs’ 
method of amortizing and deferring R&D costs is permissible under Ko- 
rean GAAP as is their previous method of expensing all R&D costs in the 
year incurred. (/d. (citing Final Decision Memorandum at 8 (Pub. Doc. 
No. 72) (Def.’s Pub. App. Ex. 7)).) However, as indicated in the Final De- 
cision Memorandum, Defendant contends that Commerce found Plain- 
tiffs’ use of different accounting methods created distortions in the 
dumping calculations. (/d. at 16-20 (citing Final Decision Memoran- 
dum at 8-9 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7)).) Because of 
these distortions, Defendant asserts that the R&D costs reported by 
Plaintiffs do not reasonably reflect the cost of producing the subject 
merchandise. (/d. (citing Final Decision Memorandum at 8-11 (Pub. 
Doc. No. 72) (Def.’s Pub. App. Ex. 7)).) 

Defendant disagrees with Plaintiffs’ argument that Commerce’s 
treatment of R&D costs is contrary to the Court’s decision in Micron I. 
(Id. at 18.) Defendant argues that Micron I is not on point. (Id.) Accord- 
ing to Defendant, Micron I dealt with Commerce recalculating R&D 
costs despite the fact that the accounting methods were consistent with 
Korean GAAP (/d.) Here, Commerce rejected the reported amortized 
R&D costs because Plaintiffs changed accounting methods between re- 
view periods, not because of the accounting method selected by Plain- 
tiffs. (Id.) 

Defendant argues that Plaintiffs’ “business decision” justification for 
changing accounting methods is irrelevant. (/d. at 19.) Defendant con- 
tends that the reasons behind the changes are not at issue; rather, the 
significance of the changes in accounting is that they have the effect of 
“distort[ing] the magnitude of [Plaintiffs’] R&D expenses, and thus 
* * * artificially lower[ing Plaintiffs] costs lof production].” ([d.) Defen- 
dant cites to the second Micron v. United States case to support the prop- 
osition that a change from expensing R&D costs to amortizing R&D 
costs frustrates “the object of the cost of production exercise * * * to cap- 
ture * * * those expenses that reasonably and accurately reflect the re- 
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spondent’s actual production costs for a period of review.” (/d. (citing 
Micron Tech., Inc. v. United States, 23 Ct. Int’] Trade 380, 382 (1999) 
(“Micron II” 

Defendant finds Plaintiffs’ accounting practice of indefinitely defer- 
ring certain R&D costs to be problematic. (Jd.) Defendant notes that 
prior to the Fifth Administrative Review, Plaintiffs recognized R&D 
costs in the year incurred; however, they now defer these R&D costs in- 
definitely. (Id. at 20.) Defendant argues that this change is inconsistent 
with previous administrative reviews and is contrary to the accounting 
principle of conservativism: “where an expense is recognized when in- 
curred if the probability of associated revenue is remote or uncertain.” 
(Id. (quoting Final Decision Memorandum at 8 (Pub. Doc. No. 72) 
(Def.’s Pub. Pub. App. Ex. 7)).) Defendant contends that substantial evi- 
dence demonstrates that Plaintiffs’ reported amortized R&D costs and 
their accounting practice of indefinitely deferring certain R&D costs do 
not accurately reflect the COP of the subject merchandise; therefore, 
Commerce properly rejected Plaintiffs’ reported R&D costs and proper- 
ly used actual R&D costs in the COP calculations. (/d. at 19-20.) 


C. Defendant-Intervenor’s Contentions 

The Court finds that the majority of Defendant-Intervenor’s argu- 
ments on this issue are substantially similar to those presented by the 
Defendant. Therefore, the Court will not recount the arguments in their 
entirety, although they have been duly considered. The Court will, nev- 
ertheless, note some of the arguments that were addressed in greater de- 
tail by Micron. 

Micron provides a more detailed time line of Plaintiffs’ changes in ac- 
counting methods. Micron notes that Plaintiffs, while operating as Hy- 
undai and LG Semicon, amortized R&D costs in 1992, during the initial 
antidumping investigation. (Brief of Defendant-Intervenor Micron 
Technology, Inc. in Opposition to Plaintiffs’ Rule 56.2 Motion for Judg- 
ment Upon the Agency Record (“Def.-Int.’s Br.”) at 7 (referencing “Is- 
sues and Decision Memorandum from Holly A. Kuga, Acting Deputy 
Assistant Secretary, Import Administration, to Troy H. Cribb, Assistant 
Secretary for Import Administration,” (Nov. 3, 2000) adopted by Dy- 
namic Random Access Memory Semiconductors of One Megabit or 
Above From the Republic of Korea: Final Results of Antidumping Duty 
Administrative Review, 65 Fed. Reg. 68,976, 68,978 (Nov. 15, 2000)).) In 
1993 and 1996, LG Semicon and Hyundai, respectively, changed ac- 
counting methodologies and began expensing all R&D costs in the year 
incurred. (/d. at 7-8.) In 1997, Hyundai and LG Semicon returned to 
amortizing R&D costs. (Id. at 8.) 

Micron explains that in switching “from amortizing to expensing of 
R&D, the companies included in their transition year R&D costs all of 
the accumulated R&D expenses that had been incurred in prior years 
but which had been capitalized and were scheduled to be amortized in 
subsequent periods. This transition resulted in the companies record- 
ing unusually high R&D costs in the transition year (all R&D incurred 
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in that year plus previously unamortized R&D from prior years).” (Jd. at 
7-8.) Micron observes that in the First Administrative Review, this 
Court agreed with LG Semicon’s argument that the transition from 
amortizing to expensing “caused the R&D expenses as recorded in LG 
[Semicon]’s accounts for 1993 to be distortive for antidumping pur- 
poses.” (Id. (discussing Micron IT, 23 Ct. Int’] Trade at 380-81).) 

Micron disagrees with Plaintiffs’ assertion that Commerce’s decision 
to reject Plaintiffs’ amortized R&D costs is contrary to Commerce’s 
practice of accepting a respondent’s reported R&D costs. (Jd. at 31.) Mi- 
cron asserts that Commerce’s decision to reject amortized R&D costs is 
“in accord with its established practice” in semiconductor cases. (Id. at 
31-32.4) Micron notes that in the Final Decision Memorandum, Com- 
merce observed that “for at least the last six years and throughout the 
course of this proceeding, [Commerce] has constantly required that re- 
spondents recognize R&D expenses in the year incurred” even though 
amortization of R&D expenses has been permitted in administrative re- 
views of other products. (Id. at 32 (citing Final Decision Memorandum 
at 10 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7)).) Micron also points to 
an administrative review in which a respondent changed accounting 
practices during the course of the administrative review and offered ar- 
guments similar to those offered by the Plaintiffs in this case. (Jd. at 
32-33 (citing Structural Steel Beams from Korea, Issues and Decision 
Memorandum (July 5, 2000)).) Micron notes that in that administrative 
review, Commerce similarly rejected respondent’s reported amortized 
R&D costs and recognized actual R&D costs for the given year. (Id. at 
33.) 

Micron argues that Commerce properly rejected Plaintiffs’ practice of 
indefinitely deferring R&D costs for certain projects as distorting the 
COP of the subject merchandise. (Jd. at 29-30.) Micron offers additional 
clarification of International Accounting Standard No. 9. (Jd. at 30.) Mi- 
cron interprets International Accounting Standard No. 9 to distinguish 
between research costs and development costs for accounting purposes. 
(Id.) “(C]osts identified as research [must] be charged to current ex- 
penses, and costs identified as development are to be capitalized, but 
only if specified criteria are met, including that the ‘costs attributable to 
the product can be separately identified and measured reliably.’” (/d. at 
30-31 (citing THE IASC-U.S. COMPARISON PROJECT: A REPORT ON THE SIM- 
ILARITIES AND DIFFERENCES BETWEEN IASC STANDARDS AND U.S. GAAP 
174 (Financial Accounting Standards Bd., 1996) (emphasis omitted).) 
Micron explains that if the criteria for costs identified as “development” 
are not met, International Accounting Standard No. 9 requires that 
those costs be expensed in the year incurred. (/d. at 31.) Micron notes 


4 Micron cites to the following administrative reviews: Notice of Final Determination of Sales at Less Than Fair Val- 
ue: Static Random Access Memory Semiconductors From Taiwan, 63 Fed Reg. 8,909 (Feb. 23, 1998) (“SRAMs from 
Taiwan”); Notice of Final Determination of Sales at Less Than Fair Value: Static Random Access Memory Semiconduc- 
tors From the Republic of Korea, 63 Fed Reg. 8,934 (Feb. 23, 1998) (“SRAMs from Korea”); Notice of Final Determina- 
tion of Sales at Less Than Fair Value: Dynamic Random Access Memory Semiconductors of One Megabit and Above 
(“DRAMs”) From Taiwan, 64 Fed. Reg. 56,308 (Oct. 19, 1999) (“DRAMs from Taiwan”) 
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that Plaintiffs did not demonstrate that their R&D costs in 1999 could 
be tied to future revenues with any reasonable degree of certainty. (/d.) 
Thus, according to Micron, even under International Accounting Stan- 
dard No. 9, Commerce properly rejected Plaintiffs’ practice of indefinite 
deferral of certain R&D costs. (/d.) 


D. Analysis 

This Court holds that Commerce’s rejection of Plaintiffs’ amortized 
R&D costs and Commerce’s rejection of Plaintiffs’ indefinite deferral of 
certain R&D expenses are unsupported by substantial evidence and are 
otherwise not in accordance with law. The following analysis will first 
address Commerce’s treatment of Plaintiffs’ amortized R&D costs and 
will then discuss Commerce’s refusal to allow Plaintiffs’ deferral of cer- 
tain R&D expenses 

First, this Court finds that Commerce’s decision to expense R&D 
costs in the COP calculation is not supported by substantial evidence or 
otherwise in accordance with law. Accordingly, this issue is remanded to 
Commerce to reconsider and further explain why the use of Plaintiffs’ 
amortized R&D costs would not reasonably and accurately reflect Plain- 
tiffs’ actual R&D expenses for this POR, and to identify what distor- 
tions, if any, would arise in the COP calculation if amortized R&D costs 
were used. 

This Court finds that Commerce faces similar problems in this case as 
it did in Micron I. In Micron I, the Court held that Commerce failed to 
provide an adequate explanation for its decision to reject the respon- 
dent’s amortized R&D costs that were consistent with Korean GAAP 
Micron I, 893 F. Supp. at 28. The Court, in Micron I, noted the estab- 
lished principle that “Commerce will apply the GAAP of the home coun- 
try if it is satisfied that those principles reasonably reflect all of the costs 
associated with production of the subject merchandise.” Jd. (citing Ca- 
margo Correa Metais, S.A. v. United States, 17 CIT ___, Slip. Op. 
93-163 at 4 (Aug. 13, 1993) and providing numerous administrative re- 
views exemplifying Commerce’s practice of accepting reported amor- 
tized costs) 

Here, as in Micron I, the Court finds that Commerce has failed to ar- 
ticulate sufficient reasoned analysis to justify Commerce’s departure 
from its established practice of amortizing R&D costs when such amor- 
tization is supported by the GAAP of the home country. See id. at 29. 
Again, Commerce rejected Plaintiffs’ reported R&D costs despite Com- 
merce’s own acknowledgment that Plaintiffs applied Korean GAAP- 
consistent accounting practices and the reported costs were verified. 
This Court finds that Commerce failed to provide sufficient explanation 
or point to evidence in the record to support its decision to reject Plain- 
tiffs’ reported amortized R&D costs. 

Defendant and Micron argue that Commerce has an established prac- 
tice to expense R&D costs in the year incurred in administrative reviews 
dealing with the semiconductor industry. Final Decision Memorandum 
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at 10-11° (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7); (Def.-Int.’s Br. at 
32 n.66.) Defendant’s and Defendant-Intervenor’s authorities do not 
support their assertion. The administrative reviews cited by Defendant 
to demonstrate this established practice do not provide any reasoned 
support for Commerce’s position. In those administrative reviews, 
Commerce expensed R&D costs, but never discussed whether or not the 
respondents in those reviews amortized the costs in their financial 
statements. See, e.g., SRAMs from Taiwan, 63 Fed. Reg. at 8,914, 
8,925°; SRAMs from Korea, 63 Fed Reg. at 8,939-40’; DRAMs from Tai- 
wan, 64 Fed. Reg. at 56,319°. 

Commerce relies heavily on a contention that changing accounting 
methods across periods of review “distorts the cost calculation in an an- 
tidumping analysis.” Final Decision Memorandum at 8 (Pub. Doc. No. 
72) (Def.’s Pub. App. Ex. 7). It is undisputed that Plaintiffs changed 
R&D accounting methods in the past, switching from amortizing to ex- 
pensing and back to amortizing during the Fifth Administrative Review 
of the subject merchandise. Plaintiffs stopped expensing R&D costs in 
the year incurred in 1997, and since then have utilized amortization as 
their R&D accounting method. /d. at 8-11; (Pls.’ Br. at 21.) As this Court 
stated in Micron IT, “the object of the cost of production exercise is not to 
capture all past expenses, but rather those expenses that reasonably 
and accurately reflect a respondent’s actual production costs for a peri- 
od of review.” Micron IT, 23 Ct. Int’! Trade at 382 (emphasis added). The 
distortive impact of Plaintiffs’ accounting changes prior to the Fifth Ad- 
ministrative Review on the actual COP of the subject merchandise for 
this POR does not seem to be as apparent as Defendant and Micron ad- 
vance. 

In the instant case, Commerce does not identify evidence in the record 
and does not show how Plaintiffs’ practice of amortizing R&D costs, af- 
ter previously expensing R&D costs in their accounting, distorts the re- 
ported R&D costs such that Plaintiffs’ reported R&D costs do not 
reasonably reflect the COP for the current POR. In the Final Decision 
Memorandum, Commerce stated that changes in accounting methods 
“can lead to distortions for antidumping purposes because the fluctua- 
ting costs tend to overstate per unit amounts in one period and under- 
state these amounts in other periods.” Final Decision Memorandum at 
9 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7) (emphasis added). This 


’ Citing SRAM n Taiwan, 63 Fed. Reg. 8,909; SRAMs f 


Fed. Reg. 56,308 

© Commerce calculated R&D for miconductor R&D to total semiconductor cost of 
sales for the annual period that corre nded to the period of investigation based on the theory of cross-fertilization of 
R&D 

7 Commerce “allocated semiconductor R&D to all semiconductor products” based on the practice to allocate all R&D 
costs to all products where those costs benefit more than one product 

©The administrative review considered R&D expenses in connection with construction in progress accounts and 
capitalization and amortization accounting used for the testing phase of respondent’s operations. Commerce noted 
that 

While we agree that R&D costs should be expensed as incurred, the current situation is different. * * * In this 

instance, |the respondent| cl ied some of the nanufacturing tsi ) rred during the testing phase 
of operations. Although |the respondent] classified these costs as R&D, they are costs from the testing 
phase of operations,” which Commerce deemed appropriate to capitalize and amortize as the respondent had in its 


accounting 
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statement appears to be a conclusion and does not clearly indicate how 
Plaintiffs’ changes lead to such results. 

This Court finds that Micron II does not support Commerce’s posi- 
tion, as the facts of that case are distinguishable. In Micron IT, the POR 
that the Court examined included the transition period when the 
change in accounting methods from amortization to expensing R&D 
costs occurred. Micron IT, 23 Ct. Int’| Trade at 381. Under those circum- 
stances, the Court held that it was distortive for Commerce to include in 
the COP calculations both the current year’s R&D costs and the un- 
amortized amount of the prior year’s R&D costs. Jd. The present case is 
the third administrative review that has taken place after Plaintiffs 
changed their accounting methods. On remand, the Court instructs 
Commerce to reconsider Plaintiffs’ assertion, supported by their “Re- 
sponse to the Department’s Supplemental Request for Information,” 
that all R&D costs that would have been amortized in 1996 and carried 
forward into this POR were fully taken into account prior to or within 
the Fifth Administrative Review, when Commerce used expensed R&D 
costs in the COP calculation. The Court further instructs Commerce to 
identify the distortions in the COP for this POR that arose as a result of 
Plaintiffs’ accounting practices and explain how the evidence in the re- 
cord supports this finding. 

Second, this Court finds that Commerce failed to articulate a rea- 
soned explanation to support its rejection of Plaintiffs’ practice of indef- 
initely deferring certain R&D expenses. Even though the Korean GAAP 
allows such an accounting practice, Defendant argues that deferring 
R&D costs is contrary to the “principle of conservatism in accounting.” 
(Def.’s Br. at 20.) Commerce does not, however, address Plaintiffs’ justi- 
fication that deferring R&D costs most accurately matches future reve- 
nue to expenses. Final Decision Memorandum at 8-11 (Pub. Doc. No. 
72) (Def.’s Pub. App. Ex. 7). According to the matching principle, “an 
expense should be recorded in the period in which the product makes its 
contribution to revenue with the intent to ensure that expenses and rev- 
enues are recorded in the proper period.” AK Steel Corp. v. United 
States, 21 Ct. Int’] Trade 1204, 1214 (1997) (referring to DONALD E. KIE- 
SO & JERRY J. WEYGANDT, INTERMEDIATE ACCOUNTING 46 (8th ed. 1995). 
As stated by the Court, “[c]onservatism does not supersede the match- 
ing principle, but rather is incorporated into it as a general quality found 
in all information used in financial statements.” Jd. at 1215. 

In the instant case, Commerce flatly rejected Plaintiffs’ deferral of 
certain R&D costs under the conservativism principle and because of 
the possibility that Plaintiffs will never realize revenue. Commerce 
made no finding that the deferral of R&D costs does not reasonably re- 
flect the R&D costs related to the subject merchandise. 

For the reasons above, these issues are remanded to Commerce with 
instructions to offer, if it can, a reasoned explanation supported by evi- 
dence in the record of how use of Plaintiffs’ reported amortized R&D 
costs would not reasonably reflect Plaintiffs’ actual R&D expenses of 
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the subject merchandise for this POR. Additionally, the Court remands 
to Commerce to reconsider and further explain why deferral of certain 
R&D costs does not reasonably reflect the R&D costs related to the sub- 
ject merchandise 


2. Commerce’s Decision to Reject Product-Specific R&D Costs 
(Cross-fertilization of R&D) 

Commerce rejected Plaintiffs’ reported product-specific R&D costs, 
based on Commerce’s application of a theory of cross-fertilization in re- 
search and development of semiconductor products. Final Decision 
Memorandum at 11 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7). Com- 
merce explained that cross-fertilization of research and development 
occurs “where R&D from one type of semiconductor product influenced 
another semiconductor product.” Id. at 12. 


A. Plaintiffs’ Contentions 

Plaintiffs provided Commerce with extensive records of R&D costs, in 
which memory and non-memory costs were segregated. (Pls.’ Br. at 29.) 
Plaintiffs emphasize that these records were kept in accordance with 
Korean GAAP and contend that the reported costs reasonably reflect 
the actual cost of production of the subject merchandise. (/d.) Plaintiffs 
assert that the records provided Commerce with the ability to allocate 
R&D costs on a product-specific basis; therefore, only memory product 
R&D costs should have been included in Commerce’s COP calculations 
for the subject merchandise. (Jd.) Plaintiffs argue that Commerce is 
wrong in its cross-fertilization theory that R&D expenses associated 
with all semiconductor research and development yield some benefit to 
production of the DRAMs subject to this review. (/d. at 30.) 

Plaintiffs argue that Commerce did not comply with 19 US.C. 
§ 1677b(e), which “specifically contemplate[s] the allocation of only 
those costs associated with the production of the subject merchandise.” 
(Id. at 27-28 (citing 19 U.S.C. § 1677b(e)(1), (2)(A)).) According to Plain- 
tiffs, “the statute does not permit [Commerce] to attribute costs in- 
curred in producing non-subject merchandise to the cost of producing 
subject merchandise.” (Jd. at 28.) Plaintiffs note that the SAA also 
instructs Commerce to focus on ascertaining the costs associated with 
“producing and selling the product under investigation or review,” indi- 
cating that Commerce bears a statutory responsibility to use only R&D 
costs that are “related directly to the subject merchandise.” (Id. (citing 
SAA at 835).) Plaintiffs then refer to the instructions in 
§ 1677b(f)(1)(A), which direct Commerce to calculate the COP based on 
the company’s records, as long as the records are kept in accordance 
with the home country GAAP and reasonably reflect the actual cost of 
production. (/d. at 29.) Plaintiffs argue that R&D is critical to their busi- 
ness, and as such, they take great efforts to focus R&D resources and 
document the spending of R&D resources in detail, on a project-by-proj- 
ect basis. (Jd.) Plaintiffs contend that Commerce elected to disregard 
the realities of the semiconductor industry and the specific actions of 
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Plaintiffs when Commerce allocated a portion of R&D costs for all semi- 
conductor products to the subject merchandise. (Jd. at 29-30.) 

Plaintiffs challenge Commerce’s justification for reallocating R&D 
costs. (Jd. at 30-33.) Commerce has advanced a cross-fertilization 
theory, supported by Dr. Murzy Jhabvala, a semiconductor device engi- 
neer at the National Aeronautics and Space Administration, which 
states that “the benefits from the results of R&D, even if intended to ad- 
vance the design or manufacture of a specific product, provided an in- 
trinsic benefit to other semiconductor products.” Notice of Final 
Determination of Sales at Less Than Fair Value: Static Random Access 
Memory Semiconductors from the Republic of Korea, 63 Fed. Reg. 8,934, 
8,939-40 (Feb. 23, 1998) (“SRAMs from Korea”) (referencing Dr. Jhab- 
vala’s report dated Sept. 8, 1997: “Cross Fertilization of Research and 
Development of Semiconductor Memory Devices” in support of Com- 
merce’s theory (Def.’s Pub. App. Ex. 8)). Plaintiffs note that Dr. Jnabva- 
la never specifically addressed the subject merchandise or considered 
the facts on the record in this review. (Id. at 26-27.) Rather, Dr. Jhabva- 
la’s report was created for use in an administrative review of SRAMs. 
(Id. (citing SRAMs from Korea, 63 Fed. Reg. at 8,938—40).) 

Plaintiffs challenge the validity of Dr. Jhabvala’s support for the 
cross-fertilization theory further by citing to Micron I, where the Court 
rejected a cross-fertilization theory advanced by Commerce. (Jd. at 30.) 
In Micron I, the Court found that “the defendant offers mere specula- 


tion, stating that ‘there is an overlap of technology between different 
semiconductors, the result of which is that R&D performed for one mod- 
el may provide a benefit to another model.’ * * * If R&D cross-fertiliza- 


tion * * * is as widespread as defendant claims, one would expect an 


abundance of corroborating evidence which supports and expands upon 
the statement offered by the Micron official. Yet there is none.” (Jd. 
(quoting Micron I, 893 F. Supp. at 27).) Plaintiffs argue that Dr. Jhabva- 
la’s report fails to provide “an abundance of corroborating evidence” to 
support Commerce’s R&D cross-fertilization theory. (/d.) Plaintiffs 
state that the report was prepared for an administrative review of differ- 
ent subject merchandise, by an expert who never reviewed the “confi- 
dential record of the companies he purports to evaluate.” (/d. at 31.) 

Plaintiffs argue that, even if the report is deemed to be credible, the 
report addresses only “the potential cross-fertilization among memory 
products, not cross-fertilization between memory and non-memory 
products.” (/d.) Plaintiffs argue that this report demonstrates the close 
relationship between two memory products, SRAMs and DRAMs, and 
acknowledge the fact that these memory semiconductors benefit from 
R&D conducted specifically for memory semiconductors. (Id. at 32.) 
Plaintiffs, themselves, allocate R&D costs to both types of memory semi- 
conductors. (Jd.) However, Plaintiffs assert that they make a clear dis- 
tinction between memory and non-memory research, and R&D costs 
are accounted for separately. (Id.) 
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Plaintiffs argue that R&D conducted for non-memory devices do not 
benefit memory devices because of “fundamental differences in func- 
tion, design, production” between the products. (/d.) Plaintiffs main- 
tain that Dr. Jhabvala’s report fails to provide Commerce with 
substantial evidence to support the reallocation of R&D expenses attrib- 
utable to non-memory semiconductors to the R&D expenses of the sub- 
ject merchandise of this administrative review. (Jd. at 33.) 


B. Defendant’s Contentions 


Defendant contends that all semiconductor R&D benefits all areas of 
semiconductor production. (Def.’s Br. at 20.) Thus, according to Defen- 
dant, Commerce properly allocated a portion of all semiconductor R&D 
costs over all semiconductor products, including the subject merchan- 
dise. (Id. at 21 (citing Final Decision Memorandum at 13-14 (Pub. Doc. 
No. 72) (Def.’s Pub. App. Ex. 7)).) 

Defendant relies on the report prepared by Dr. Murzy Jhabvala, 
whose views have been relied on in other semiconductor proceedings. 
(Id.) Defendant acknowledges that the report was prepared for an ad- 
ministrative review involving SRAMs from Korea. (/d. (citing SRAMs 
from Korea, 63 Fed. Reg. at 8,938-940).) The report specifies the way in 
which SRAMs can benefit from general R&D activities conducted in the 
semiconductor industry, and Commerce reasons that such benefits ex- 
tend to the subject merchandise DRAMs in this case. Final Decision 
Memorandum at 13-14 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7). In 
the Final Decision Memorandum, Commerce states that Dr. Jhabvala 
provided numerous statements to support “the existence of cross-fertil- 
ization in semiconductor R&D.” Id. Defendant maintains that applica- 
tion of this cross-fertilization theory is not a new policy on the issue, and 
that Commerce has previously reallocated R&D costs for products that 
benefit from cross-fertilization. (Def.’s Br. at 22 n.8.) 

Defendant points out that Plaintiffs failed to submit any direct evi- 
dence contradicting the evidence relied on by Commerce, emphasizing 
that it is Plaintiffs’ burden to create the record before the agency. (Id. at 
23 (citing Tianjin Mach. Imp. & Exp. Corp. v. United States, 806 F Supp. 
1008, 1015 (Ct. Int’] Trade 1992)).) Defendant discounts Plaintiffs’ con- 
tentions that R&D conducted for non-memory products does not benefit 
memory products as being unsupported by evidence in the record. (Id.) 
Defendant maintains that absent contrary evidence in the record, Com- 
merce reasonably relied on Dr. Jhabvala’s report to conclude that Plain- 
tiffs’ R&D costs should be allocated over all semiconductor products 
produced. (/d.) 


C. Defendant-Intervenor’s Contentions 


Because the Court finds Micron’s contentions to be analogous to 
those advanced by Defendant on this issue, the Court will not recount 
them here, though they have been duly considered. 
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D. Analysis 

In Micron I, this Court rejected a cross-fertilization of R&D theory ad- 
vanced by Commerce, holding that “the administrative record * * * does 
not support Commerce’s conclusion that R&D cross-fertilization in the 
semiconductor industry warrants the use of aggregate data to allocate 
R&D costs for the subject DRAMS.” Micron I, 893 F. Supp. at 27. Com- 
merce advanced an analogous argument in Micron I to justify using ag- 
gregate data rather than product-specific data for R&D costs used to 
calculate COP Commerce argued that “because the general underlying 
technology is the same for all semiconductor products, the benefits from 
the results of [R&D], even if intended to advance the design or manufac- 
ture of a specific product, provide an intrinsic benefit to other semicon- 
ductor products.” Jd. (citing Final Determination of Sales at Less Than 
Fair Value: Dynamic Random Access Memory Semiconductors of One 
Megabit and Above From the Republic of Korea, 58 Fed. Reg. 15,467, 
15,472 (Mar. 23, 1993)). The evidence on the record in this case seems to 
differ from Micron I only with the introduction of the Dr. Jhabvala re- 
port. Commerce relies on this report to provide the substantial evidence 
that the Court found was lacking in Micron I. 

This Court has “recognize[d] that R&D cross-fertilization may justify 
allocating R&D costs on an aggregate, rather than product-specific, ba- 
sis.” Micron I, 893 F. Supp. at 27 (emphasis added). However, such an 
allocation is appropriate only “if substantial record evidence supports a 
determination that the subject merchandise benefits from R&D expen- 
ditures earmarked for non-subject merchandise.” Jd. The Court, in Mi- 
cron I, continued that “the factual premise upon which Commerce bases 
its choice of methodology must be supported by substantial evidence on 
the record,” regardless of the fact that Commerce’s methodology may 
have “intuitive appeal.” Id. 

In this case, the Court finds that Dr. Jhabvala’s report does not pro- 
vide substantial evidence to support the existence of cross-fertilization 
of R&D for the subject merchandise. Dr. Jhabvala’s report is based upon 
different products produced by different parties under conditions that 
have not been demonstrated to be similar to those of the present case. 
While Plaintiffs acknowledge that there is a close relationship between 
memory semiconductor products, that close relationship does not neces- 
sarily lead to the conclusion that because memory products by a differ- 
ent company benefitted from some R&D conducted for non-memory 
products at that company, the subject merchandise in this review must 
have also benefitted from R&D activities for non-memory products pro- 
duced by Plaintiffs. 

Commerce historically has excluded R&D expenses for non-subject 
merchandise where a respondent maintains product-specific R&D costs 
and the expense “benefitted only non-subject merchandise.” (Def.’s Br. 
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at 22 n.8.%) It is clear that Plaintiffs have the burden of creating the re- 
cord. See Tianjin Mach. Imp. & Exp. Corp., 806 F. Supp. at 1015. In 
building the record for the present case, Plaintiffs provided Commerce 
with R&D costs accounted for on a product-by-product basis. (Verifica- 
tion of the Response of Hyundai Electronics Industries, Co., Ltd. and Hy- 
undai Electronics America for 1999 Administrative Review of Dynamic 
Random Access Memory Semiconductors of One Megabit and above 
from Korea, Ex. 20 (Pls.’ Conf. App. Ex. 3).) The Court acknowledges 
that, even though a producer is able to account for R&D on a product- 
specific basis, there may still be cross-fertilization of R&D. However, the 
issue is whether the R&D conducted for non-subject merchandise bene- 
fitted the subject merchandise in this instance. Here, as in Micron I, the 
Court finds that “Commerce fails to direct the court to any record evi- 
dence of R&D cross-fertilization” that clearly demonstrates a benefit to 
the subject merchandise. Micron I, 893 F. Supp. at 27. 

Accordingly, this issue is remanded to Commerce to further explain its 
conclusion that R&D for the subject merchandise benefits from R&D ac- 
tivities for non-memory products and further point to substantial evi- 
dence in the record to justify such a conclusion. In the alternative, 
Commerce, should it find it necessary, is directed to make any recalcula- 
tions that may be required. 


III. Commerce’s Decision to Reject the Average Useful Lives for Hynix’s 
Fixed Assets is Remanded. 


A. Plaintiffs’ Contentions 


Plaintiffs assert that Commerce erred in rejecting the revision of the 
average useful lives (“AULs”) of Plaintiffs’ fixed assets. (Pls.’ Br. at 34.) 
In the Seventh Administrative Review, Commerce rejected Plaintiffs’ 
revised AULs and corresponding adjustments to their depreciation ex- 
penses. Final Decision Memorandum at 17-18 (Pub. Doc. No. 72) (Def.’s 
Pub. App. Ex. 7). Instead, Commerce used Plaintiffs’ pre-1998 AULs to 
determine Plaintiffs’ depreciation expenses. Jd. Plaintiffs explain that 
they revalued their fixed assets (property, plant, and equipment) effec- 
tive October 1, 1998, in accordance with Korean Asset Revaluation Law. 
(Pls.’ Br. at 33.) The revaluation was based upon a report by the Korean 
Appraisal Board, which is comprised of independent appraisers. (Jd.) 
Plaintiffs submitted substantial portions of the appraiser’s report to 
Commerce for this administrative review. (Id.) 

The appraiser’s report substantially increased the value of Plaintiffs’ 
fixed assets to reflect current replacement costs. (/d.) The appraiser’s 
report concluded that the AULs that Plaintiffs used to calculate the de- 


9 Citing, e.g., Large Power Transformers from Japan; Final Results of Antidumping Duty Administrative Review, 57 
Fed. Reg. 45,767, cmt.3 (Oct. 5, 1992) (“R&D expenses incurred for the specific development of products not subject to 
this administrative review may be excluded from the calculation of constructed value.”); High-Tenacity Rayon Fila- 
ment Yarn from Germany; Final Results of Antidumping Duty Administrative Review, 60 Fed. Reg. 15,897, 15,899 
(Mar. 28, 1995); Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France, Germa- 
ny, Italy, Japan, Romania, Singapore, Sweden, Thailand, and the United Kingdom; Amendment to Final Results of 
Antidumping Duty Administrative Reviews, 58 Fed. Reg. 39,729, 39,751 (July 26, 1993); Final Determination of Sale at 
Less Than Fair Value: Sweaters Wholly or in Chief Weight of Man-Made Fiber from the Republic of Korea, 55 Fed. Reg. 
32,659, emt. 29 (Aug. 10, 1990) 
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preciation of their equipment were understated. (/d.) In accordance 
with the appraiser’s report, Plaintiffs revised the AULs of the equip- 
ment and based their reported depreciation expenses on these revisions. 
(Id.) 

Plaintiffs state that Commerce rejected Plaintiffs’ revised AULs de- 
spite the fact the AULs were in accordance with industry standards, had 
been historically used in Plaintiffs’ accounting statements, and were ap- 
proved by the Korean Appraisal Board. (/d. at 34-36.) Plaintiffs argue 
that Commerce’s rejection of Plaintiffs’ revised AULs is not supported 
by substantial evidence on the record. (Pls.’ Br. at 34.) 

Plaintiffs set forth the following facts to establish substantial evi- 
dence to support the revised AULs: (1) the revision was based upon an 
independent auditor’s evaluation that adjustments in AULs were war- 
ranted; (2) similar revisions were conducted throughout the semicon- 
ductor industry in Korea; (3) Plaintiffs provided Commerce with the 
world-wide DRAMs practice of establishing AULs in their Supplemen- 
tal Questionnaire; (4) the industry AULs are all greater than five years; 
and (5) Defendant-Intervenor’s AULs for machinery and equipment 
range from two to twenty years. (Jd. at 35-36.) 

Plaintiffs assert that the revised AULs more accurately reflect the 
useful lives of their equipment. (Id. at 38.) Therefore, the revised AULs 
support the purpose of depreciating assets, which is to accurately reflect 
equipment costs associated with the production of the subject merchan- 
dise. (Id.) 

Plaintiffs contend that Commerce ignored its own practice of accept- 
ing “non-distortive changes in useful lives adopted by respondents in ac- 
cordance with home country GAAP” (Id. at 40.) Plaintiffs contend that 
Commerce has stated that “[glenerally accepted accounting principles 
which pertain to a change in the estimated useful life apply to situations 
were new events have occurred, additional experience has been ac- 
quired, or additional information has been obtained so as to make the 
original estimate inaccurate.” (Jd. at 41 (citing Erasable Programmable 
Read Only Memories (EPROMs) From Japan; Final Determination of 
Sales at Less than Fair Value, 51 Fed. Reg. 39,680, 39,684 (Oct. 30, 
1986)).) Plaintiffs note that in prior cases, Commerce rejected revised 
AULs only where there was no factual basis for the revision. (Id. at 
41-42 (citing Final Determination of Sales at Less Than Fair Value: Oil 
Country Tubular Goods from Mexico, 60 Fed. Reg. 33,567, 33,573 (June 
28, 1995)).) Here, Plaintiffs assert that they supplied Commerce with 
sufficient factual data to support the use of the revised AULs. (Id. at 42.) 


B. Defendant’s Contentions 


Defendant argues that Commerce’s determination to reject Plain- 
tiffs’ revised AULs and use Plaintiffs’ pre-1998 AULs was reasonable, 
supported by substantial evidence, and was consistent with both the an- 
tidumping statute and Commerce’s past practice. (Def.’s Br. at 24.) De- 
fendant provides the following reasons for Commerce’s rejection of 
Plaintiffs’ revised adjustments of AULs: (1) the revisions deviate from 
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the common practice of the industry, which applies a three to five year 
AUL to semiconductor machinery; and (2) the revisions deviate from 
Plaintiffs’ historical practice. ([d. at 26.) Defendant argues that the fact 
that the revised recommendations for AULs were provided by an inde- 
pendent appraiser, does not change the fact that the recommendations 
are not standard industry practice. ([d.) Further, Defendant notes that 
Commerce has not found a change in the common industry practice re- 
garding AULs since 1998, when Commerce accepted Plaintiffs’ previous 
revisions in AULs. (/d.) 

Defendant cites to 19 U.S.C. § 1677b(f)(1)(A), which states that Com- 
merce shall calculate costs based on the records of the exporter or pro- 
ducer, “if such records are kept in accordance with the generally 
accepted accounting principles of the exporting country * * * and rea- 
sonably reflect the costs associated with the production and sale of the 
merchandise.” (/d. at 24 (citing 19 U.S.C. § 1677b(f)(1)(A)).) As stated 
earlier, the statute also requires Commerce to consider if the cost alloca- 
tions have historically been used, particularly to establish appropriate 
depreciation periods. 19 U.S.C. § 1677b(f)(1)(A). Defendant cites to the 
SAA to further justify Commerce’s determination to adjust depreciation 
expenses. (Def.’s Br. at 24-25.) 

Defendant acknowledges that Commerce has, in the past, accepted re- 
vised AULs. (Ud. at 25.) However, Defendant maintains that in those 
cases, there was no evidence in the record showing that the revised 
AULs were overstated. (/d. at 27-28 (referencing Oil Tubular Country 
Goods from Mexico, 60 Fed. Reg. at 33,573).) Defendant maintains that 
Commerce found many of the AULs in this case were overstated. (/d. 
(citing Final Decision Memorandum at 18 (Pub. Doc. No. 72) (Def.’s 
Pub. App. Ex. 7)).) 

C. Defendant-Intervenor’s Contentions 

Because the Court finds the majority of Defendant-Intervenor’s argu- 
ments on this issue substantially similar to those presented by Defen- 
dant, the Court will not recount them in their entirety, however, they 
have been duly considered. 

D. Analysis 

Title 19 U.S.C. § 1677b(f)(1)(A) provides that Commerce will use a re- 
spondent’s reported costs, provided that the records are kept in accor- 
dance with home country GAAP and reasonably reflect the costs of 
producing the merchandise. 19 U.S.C. § 1677b(f)(1)(A). Here, Com- 
merce rejected revised AULs that were consistent with Korean GAAP 
and failed to provide a reasoned analysis for its decision. Thus, the Court 
finds Commerce’s decision to reject Plaintiffs’ revised AULs is not sup- 
ported by substantial evidence on the record. 

Commerce found Plaintiffs’ revisions to the AULs deviated from the 
common practice of the industry, which is to apply a three to five year 
AULs to semiconductor equipment. Final Decision Memorandum at 
17-18 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7). Although, Commerce 
seemingly observed no change in the common industry practice regard- 
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ing AULs since 1998, there appears to be no indication that Commerce 
considered Plaintiffs’ reported industry AULs, which demonstrate a 
much broader range than the three-to-five-year AUL Commerce states 
is the industry standard. See “Hyundai’s Resp. to Second Supplemental 
Questionnaire,” Ex. SS—14 (Mar. 5, 2001) (Pub. Doc. No. 42) (BPI Doc. 
No. 7) (Pls.’ Conf. App. Ex. 5). 

Commerce seems to ignore its own historical practice of accepting 
changes in AULs “where new events have occurred, additional experi- 
ence has been acquired or additional information has been obtained, so 
as to make the original estimate inaccurate.” Erasable Programmable 
Read Only Memories (EPROMs) from Japan, 51 Fed. Reg. at 39,684. In 
the present case, additional information has been provided by Plaintiffs 
that could justify revisions to AULs, provided that those revisions rea- 
sonably reflect the COP This Court notes that § 1677b(f)(1)(A) instructs 
Commerce to ascertain whether or not reported costs reasonably reflect 
the COP and such a determination should not be limited exclusively to 
whether or not certain accounting practices have been “historically uti- 
lized.” See 19 U.S.C. § 1677b(f)(1)(A). 

For the reasons stated above, this Court finds that Commerce’s deci- 
sion to reject Plaintiffs’ revised AULs is unsupported by substantial evi- 
dence on the record or is otherwise not in accordance with law. This 
Court remands to Commerce to explain how the revised recommenda- 
tions for AULs provided by an independent appraiser are not standard 
industry practice and how and where in the record many of the AULs 
were overstated. Commerce should also explain how use of the reported 
AULs would not reasonably reflect Plaintiffs’ cost of production. Should 
Commerce on this remand determine it is necessary to recalculate, it is 
directed so to do. 


IV. Commerce’s Decision to Deny an Offset to Plaintiffs’ Foreign Curren- 
cy Translation Losses is Supported by Substantial Evidence or 
Otherwise in Accordance with Law 


A. Plaintiffs’ Contentions 

Plaintiffs argue the increase in value of their fixed assets constitutes 
income that can be used to offset their foreign currency translation 
losses.!° (Pls.’ Br. at 42.) In 1998, Plaintiffs’ assets were revalued be- 
cause the depreciation of the Korean won in late 1997. (Jd. at 43.) Plain- 
tiffs explain that in applying the “matching principle” of accounting, 
Plaintiffs used “the increase in value of [Plaintiffs’] fixed assets over 
their originally stated won values” to “offset unrealized foreign ex- 
change translation losses that were generated principally in 1997 and 
deferred until later years.” ([d.) According to Plaintiffs, treatment of 
the revalued assets as offsets to foreign currency translation losses is 
consistent with the “ma ching principle” of accounting because the “for- 


10 Foreign currency translation losses are associated with the re-payment of debt. In this case, foreign currency 
translation losses were caused by the rapid devaluation in the Korean won, which increased Plaintiffs’ costs of repaying 
dollar-denominated loans in won and reflect “having to spend more won to pay back the same dollar value loan.” Final 
Decision Memorandum at 3 (Pub. Doc. No. 72) (Def.’s Rub. App. Ex. 7) 
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eign currency translation losses and [asset] revaluation gains * * * both 
relate to the dollar-based assets and liabilities on the balance sheet.” 
(Pls.’ Reply Br. at 24.) Plaintiffs maintain that they appropriately ap- 
plied the “matching principle,” which dictates that any increase in asset 
values resulting from devaluation be matched to any devaluation-driv- 
en increase in liabilities. (Pls.’ Br. at 47.) Plaintiffs assert that the 
United States’ and Korea’s GAAP as well as Commerce, endorse the ap- 
plication of the matching principle. (Id. at 43 (citing Notice of Final De- 
termination of Sales at Less Than Fair Value: Certain Cut-To-Length 
Carbon-Quality Steel Plate Products from Korea, 64 Fed. Reg. 73,196, 
73,204 (Dec. 29, 1999)).) 

Plaintiffs argue that it is appropriate to offset deferred foreign cur- 
rency translation losses by the increase in the value of the fixed assets 
for two reasons: (1) the foreign currency translation losses were in- 
curred on loans that were used to purchase those assets; and (2) the in- 
crease in the value of the assets is due in large part to the decline in the 
value of the won. (/d. at 45.) Plaintiffs argue that if Commerce “were to 
rule that the [revaluation of fixed assets] cannot be used to offset the de- 
ferred foreign currency translation losses, [Commerce] would be cap- 
turing the effect of the won devaluation twice—once on the value of the 
equipment and once on the change in the principal payments.” (Jd. at 
46.) 

Plaintiffs conclude that Commerce should offset Plaintiffs’ deferred 
foreign currency translation losses in 1996 and 1997 with the revalua- 
tion of the fixed assets, as suggested in Plaintiffs’ Second Supplemental 


Questionnaire Response. (/d. at 48 (citing “Hyundai’s Resp. to Second 
Supplemental Questionnaire,” Ex. SS—6 (Mar. 5, 2001) (Pub. Doc. No. 
42) (BPI Doc. No. 7) (Pls.’ Conf. App. Ex. 5)).) Plaintiffs assert that by 
denying the offset, Commerce doubly counts the effect of exchange rate 
fluctuations on production costs. (Jd. at 46.) 


B. Defendant’s Contentions 


Defendant contends that Commerce rejected Plaintiffs’ offset of re- 
valuation of the fixed assets against deferred foreign currency transla- 
tion losses based on the rationale that the revaluation of assets and 
foreign currency translation losses are not linked. (Def.’s Br. at 29.) In 
the Final Decision Memorandum, Commerce explains that foreign cur- 
rency exchange losses and the revaluation of fixed assets are not linked 
because each balance sheet entry captures different accounting ele- 
ments. Final Decision Memorandum at 3-4 (Pub. Doc. No. 72) (Def.’s 
Pub. App. Ex. 7). Defendant observes that under Korean GAAP fixed- 
asset revaluation is intended to capture the effect of inflation and to 
match current revenues with fixed asset costs in current terms. (Def.’s 
Br. at 29.) However, foreign currency translation losses are intended to 
capture the effect of exchange fluctuations on financing. (/d.) 

Commerce notes that Plaintiffs treated revaluation of fixed assets 
and foreign currency translation losses differently in the administrative 
review than in their own accounting. Final Decision Memorandum at 
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3-4 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7). In the Plaintiffs’ ac- 
counting records, both items were treated as adjustments to the equity 
section of Plaintiffs’ balance sheet and did not flow through to their in- 
come segments. Jd. However, for submission in this administrative re- 


that the items offset one another. Id. 

Commerce rejected the offset because the revaluation of the fixed as- 
sets does not represent income during the year. Jd. at 4-5. Commerce 
notes that in real terms, the company is in the same position with the 
same assets, despite the “increase value” of the assets due to the devalu- 
ation of the Korean won. Jd. Commerce reasoned that revaluation of 
fixed assets is most accurately accounted for in the context of depreci- 
ation. Jd. at 4. Commerce notes that the purpose of depreciation ex- 
penses is to “spread the initial cost of acquiring a fixed asset over the 
useful life of that asset in order to match the resulting expense to the 
revenues of the corresponding period.” Jd. Commerce used the revalua- 
tion of the fixed assets to adjust the cost basis for the fixed assets, which 
impacted depreciation expenses. Jd. at 4-5. Accordingly, Commerce re- 
fused to include the revaluation of the fixed assets in the reported costs. 
Id. 

Commerce also rejected Plaintiffs’ treatment of foreign currency 
translation losses because Plaintiffs changed accounting methods 
created distortions, specifically due to Plaintiffs’ failure to account for 
portions of losses from prior periods. Jd. at 5-6. Commerce explained in 
detail its practice of including foreign currency translation gains and 
losses related to current debt in COP and Constructed Value calcula- 
tions because they are monetary gains or losses. Jd. at 5. Commerce 
notes that Plaintiffs have treated foreign currency translation losses 
differently within the same year. Jd. at 5-6. Specifically, in 1998, while 
Plaintiffs “wrote off” the losses to the equity section of the balance 
sheet, Plaintiffs continued to amortize gains. Jd. at 5. Commerce found 
that this treatment reduced the impact of losses and increased the im- 
pact of the gains. Jd. at 5-6. Thus, Commerce continued to include an 
amortized portion of the 1997 long-term exchange losses in the respon- 
dent’s COP. Id. Defendant acknowledges that Korean GAAP permit 
Plaintiffs to treat foreign currency translation losses in this manner. 
(Def.’s Br. at 32-33.) Defendant asserts, however, that this treatment 
did not reasonably reflect the costs associated with producing the sub- 
ject merchandise. (Jd.) 

Defendant rejects Plaintiffs’ assertion that the “matching principle” 
of accounting calls for an offset to their foreign exchange currency losses 
for revaluation of their fixed assets. (Jd. at 33.) Under the matching 
principle, the cost of an asset is spread over its useful life or the period in 
which it produces merchandise that generates revenue. (Jd.) Defendant 
interprets this to provide support for the proposition that “the full effect 
of the asset revaluation has been properly matched against the revenue 
received from the products that the asset was used to produce by record- 
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ing the depreciation on the revalued asset amounts.” (Id. at 33-34.) De- 
fendant identifies the amortized portion of Plaintiffs’ foreign currency 
translation losses as the financing costs of the current period. (Id. at 34.) 
Defendant asserts that financing costs incurred in the period cannot be 
matched to sales revenues because no direct relationship exists between 
financing costs and sales revenues. (Jd.) Rather, Defendant argues that 
financing costs are considered expenses related to the current period. 
(Id.) Defendant maintains that Commerce’s treatment of both the asset 
revaluation and the translation losses was proper because the treat- 
ment is supported by substantial evidence on the record. 


C. Defendant-Intervenor’s Contentions 

Because the Court finds Defendant-Intervenor’s arguments on this 
issue are substantially similar to those presented by the Defendant, the 
Court will not recount them in this opinion, although they have been 
duly considered. 

D. Analysis 

This Court finds that Commerce’s decision to reject Plaintiffs’ pro- 
posed offset for asset revaluation against Plaintiffs’ foreign currency 
translation gains and losses is supported by substantial evidence on the 
record or is otherwise in accordance with law. Defendant provides a well- 
reasoned analysis to support Commerce’s decision to reject the offset 
proposed by Plaintiffs. Contrary to Plaintiffs’ contentions, the Court 
finds that Commerce clearly understood Plaintiffs’ proposed account- 
ing methodologies and provided articulate reasons for rejecting those 
methods. Commerce reasonably rejected Plaintiffs’ attempt to use the 
matching principle of accounting as the justification for offsetting for- 
eign currency translation losses with asset revaluation. 

Commerce reasonably observed that fixed asset values are appropri- 
ately treated differently from foreign currency translation losses. The 
fact that the devaluation of the Korean won increased the value of the 
assets in won that were purchased with dollar-denominated debt does 
not create an increase in income on Plaintiffs’ balance sheets. Contrary 
to Plaintiffs’ assertions, the value of the asset did not increase in real 
terms. Rather, the book value in Korean won increased, but as argued by 
Defendant, actual assets purchased by the U.S. dollar-denominated 
loans remained the same. 

The Court finds that the evidence on record provides substantial sup- 
port for Commerce’s position that value of currency is different than the 
value of an asset and fluctuations in currency values cannot be inter- 
changed with fluctuations in asset values. While it is true that more Ko- 
rean won is required to purchase the same asset in present value terms, 
the value of that asset does not demonstrate a “profit” on the balance 
sheet. Rather, as Defendant notes, Commerce reasoned that the revalu- 
ation of the fixed assets is appropriately accounted for in an adjustment 
of the cost basis for depreciation purposes. Final Decision Memoran- 
dum at 4 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7). Failure to adjust the 
cost basis for depreciation purposes understates the depreciation for the 
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current year. (Id.) This Court finds Commerce’s determinations on this 
issue are supported by substantial evidence on the record or otherwise 
in accordance with law. Therefore, this Court affirms Commerce’s de- 
termination on this issue. 


CONCLUSION 


Upon consideration of Plaintiffs’ Rule 56.2 motion for judgment upon 
the agency record, Defendant’s and Defendant-Intervenor’s responses, 
and Plaintiffs’ reply, Plaintiffs’ motion is denied. The Department of 
Commerce’s Final Results is affirmed in part and remanded in part. The 
Court remands to Commerce for reconsideration and further explana- 
tion its decision to reject Plaintiffs’ reported R&D costs and Plaintiffs’ 
revised AULs. Plaintiffs’ motion for oral argument is denied. 
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